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STATEMENT  OF  THE  CASE. 

This  cause  comes  before  this  court  on  an  appeal 
from  an  interlocutory  decree  entered  against  the  ap- 
pellants, defendants  Wilson  &  Willard  Manufacturing 
Company  and  Elihu  C.  Wilson,  which  interlocutory  de- 
cree held  that  the  Bole  et  al.  patent  No.  1,080,135  sued 
on  was  valid  and  infringed  by  the  defendants  by  manu- 
facture and  sale  to  others  to  be  used  as  under-reamers 
embodying,  containing  and  embracing  the  invention  de- 


scribed,  set  forth  and  claimed  in  and  by  said  letters 
patent  No.  1,080,135.  The  defendants  interposed  the 
following  principal  defenses:  first,  that  Bole,  the  pat- 
entee of  said  letters  patent,  was  not  the  original,  true 
and  first  or  prior  inventor  of  the  subject  of  said  letters 
patent,  but  that  the  defendant  Wilson  was  the  original, 
sole  and  first  or  prior  inventor  of  the  subject  of  said 
letters  patent;  second,  that  said  Bole  obtained  said  let- 
ters patent  surreptitiously  and  unjustly  for  what  was 
in  fact  the  invention  of  said  Wilson,  who  w^as  using 
due  diligence  in  adapting,  perfecting  and  utilizing  the 
same,  and  who,  in  fact,  applied  for  letters  patent  for 
said  subject  of  said  letters  patent  sued  under  within 
one  month  after  the  time  said  Bole  applied  for  said 
letters  patent  sued  under,  and  that,  upon  an  inter- 
ference proceeding  declared  in  the  Patent  Office  pur- 
suant to  Sec.  4904  U.  S.  Revised  Statutes,  said  Wilson 
had  been  found  the  first,  original,  true  and  sole  in- 
ventor of  the  subject  of  said  letters  patent  sued  under; 
third,  that  the  said  Bole  patent  is  void  for  anticipation, 
or  want  of  novelty,  in  Bole,  the  under-reamers  con- 
taining and  embodying  the  invention  therein  described 
and  claimed  having  been  manufactured  and  sold  by  the 
defendants  with  the  knowledge  of  the  complainant  Bole 
and  v^ithout  protest  from  him  and  with  his  tacit  con- 
sent for  a  period  of  approximately  twenty-two  months 
before  said  Bole  applied  for  said  letters  patent  in  suit; 
and,  fourth,  that  said  Bole  is  estopped  from  asserting 
any  claim  against  these  defendants  in  and  about  the  sub- 
ject of  said  letters  patent,  or  from  making  any  claim  of 
right   to   said  invention,   by  his  own   disavowal,   dis- 
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claimer  or  covenant  made  or  entered  into  within  a 
month  prior  to  the  time  when  said  Bole  appHed  for 
said  letters  patent  in  suit. 

The  interlocutory  decree  made  the  usual  further  find- 
ings as  prayed  for  in  the  bill,  and  the  decree  provided 
for  the  usual  accounting  and  injunction,  the  latter 
directed  against  each  of  the  said  defendants,  and  or- 
dered the  usual  taxation  of  costs  against  the  defend- 
ants. The  defendants  assigned  the  following  errors 
upon  taking  their  appeal  [pp.   .  .  of  the  transcript]  : 

I.  That  the  District  Court  of  the  United  States  for 
the  Ninth  Circuit,  Southern  District  of  California, 
Southern  Division,  erred .  in  entering  any  decree  in 
favor  of  complainants; 

II.  That  said  court  erred  in  finding  and  decreeing 
that  the  letters  patent  sued  on  are  good  and  valid  in 
law; 

III.  That  said  court  erred  in  finding  and  decreeing 
that  the  letters  patent  sued  on,  because  good  and  valid 
in  law,  are  infringed; 

IV.  That  the  court  erred  in  finding  and  decreeing 
that  Robert  E.  Bole  was  the  original,  first,  true  and 
sole  inventor  of  the  invention  disclosed  and  claimed  in 
and  by  the  letters  patent  sued  on; 

V.  That  said  court  erred  in  not  finding  and  de- 
creeing that  Elihu  C.  Wilson  of  the  defendants  was 
the  original,  first,  true  and  sole  inventor  of  the  inven- 
tion of  the  letters  patent  sued  on; 

VI.  That  said  court  erred  in  finding  and  decreeing 
that  the  letters  patent  sued  on  are  not  anticipated  by 
the  manufacture,  sale  and  use  of  under-reamers  manu- 
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factured  and  sold  to  others  to  be  used  by  the  defend- 
ants prior  to  the  date  of  appHcation  of  the  letters 
patent  sued  on; 

VTI.  That  said  court  erred  in  finding  and  decreeing 
that  the  complainant,  Robert  E.  Bole,  did  not  surrepti- 
tiously or  unjustly  obtain  the  letters  patent  sued  on  for 
that  which  was  in  fact  invented  by  another,  viz. : 
Elihu  C.  Wilson  of  the  defendants,  who  was  using 
reasonable  diligence  in  adapting  and  perfecting  the 
same; 

VIII.  That  said  court  erred  in  not  holding  and  find- 
ing that  the  complainant,  Robert  E.  Bole,  was  estopped 
from  asserting  any  right  in  and  about  the  invention  of 
the  patent  sued  on  and  from  prosecuting  any  claim  of 
infringement  of  said  letters  patent  as  against  the  de- 
fendants. 

IX.  That  said  court  erred  in  finding  that  the  de- 
fendant, Elihu  C.  Wilson,  obtained  the  invention  of 
the  patent  sued  on  from  the  complainant,  Robert  E. 
Bole. 

X.  That  said  court  erred  in  receiving  in  evidence  the 
deposition  of  Roy  L.  Heber  as  a  witness  on  behalf  of 
complainants ; 

XL  That  said  court  erred  in  not  following  and 
adopting  the  decision  of  the  United  States  Patent  Office 
that  the  defendant,  Elihu  C.  Wilson,  and  not  the  com- 
plainant, Robert  E.  Bole,  is  the  original,  true,  first  and 
sole  inventor  of  the  invention  of  the  letters  patent 
sued  on; 

XII.  That  said  court  erred  in  not  admitting  cer- 
tain testimony  offered  or  attempted  to  be  taken  on 
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behalf  of  defendants  tending  to  further  estabhsh  the 
defendant,  EHhu  C.  Wilson,  and  not  the  complainant, 
Robert  E.  Bole,  as  the  original,  true,  first  and  sole  in- 
ventor of  the  invention  of  the  letters  patent  sued  on; 

XIII.  That  said  court  erred  in  refusing  to  admit 
certain  evidence  offered  by  defendants  to  further  prove 
that  the  defendant,  Elihu  C.  Wilson,  and  not  the  com- 
plainant, Robert  E.  Bole,  was  the  original,  true,  first 
and  sole  inventor  of  the  invention  of  the  patent  sued  on ; 

XIV.  That  said  court  erred  in  holding  that  the  com- 
plainant, Robert  E.  Bole,  was  in  any  manner  diligent 
in  and  about  the  invention  of  said  letters  patent  sued 
on,  if  in  fact  in  any  manner  possessed  of  the  same 
prior  to  disclosure  of  the  same  to  him  by  the  defend- 
ant, Elihu  C.  Wilson; 

XV.  That  said  court  erred  in  holding  that  the  de- 
fendant, Elihu  C.  Wilson,  was  lacking  in  diligence  or 
negligent  as  to  reducing  the  invention  to  practice  or 
applying  for  patent  for  same. 

XVI.  That  said  court  erred  in  not  holding  and  find- 
ing that  the  complainant,  Robert  E.  Bole,  obtained  the 
invention  of  the  patent  sued  on  from  the  defendant, 
Elihu  C.  Wilson. 

The  opinion  of  the  lower  court  was  orally  rendered, 
and  was  reported  by  one  of  the  reporters  who  took 
the  record  of  the  proceedings  in  the  case  as  follows: 

The  Court:  In  this  case  on  trial  I  do  not  care  to 
hear  any  further  argument  on  the  subject.  I  have 
carefully  considered  and  am  thoroughly  convinced  and 
do  not  need  any  further  argument  or  evidence  to  con- 
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vince  me  that  Bole  invented  this  key  and  is  justly 
entitled  to  a  patent.  If  there  had  not  been  any  patent 
issued  in  the  case,  or  if  the  patent  had  been  issued  to 
the  defendant,  I  should  have  decided  this  case  in  favor 
of  Bole.  There  has  been  a  good  deal  of  criticism  in- 
dulged in  concerning  some  of  these  witnesses  who  have 
testified  in  favor  of  Bole,  particularly  Adams  and 
Heber.  I  do  not  see  any  necessity  for  their  being  crit- 
icised. If  a  man  wants  to  fix  up  evidence,  it  seems  to 
me  that  he  could  fix  up  evidence  more  material  than 
those  witnesses  were  able  to  testify  to.  And  in  the 
same  way  in  regard  to  this  exhibit  that  has  been  intro- 
duced. If  Mr.  Bole  was  wanting  to  fix  up  evidence 
for  the  purpose  of  perjuring  himself  and  to  have  other 
people  perjure  themselves,  he  would  have  gotten  evi- 
dence that  was  more  material.  Of  course,  these  are 
material  in  a  way,  but  they  are  not  in  any  sense  con- 
trolling. Now,  Mr.  Bole  has  been  criticised  for  not 
being  industrious  and  active  in  his  application  for  a 
patent.  Nothing  was  done  with  this  thing  from  the 
time  he  conceived  it  in  his  mind  and  suggested  it  to 
these  witnesses  till  he  apparently  wrote  a  letter  to 
Mr.  Willard  about  it  in  191 1.  He  was  not  in  the 
business  of  manufacturing  reamers.  He  was  not  in  a 
situation  to  put  it  into  execution.  According  to  the 
evidence,  as  I  view  it,  he  applied  to  his  associates  to 
put  this  key  into  use.  Of  course,  until  it  w^as  tried  out, 
it  would  be  nonsensical  to  apply  for  a  patent.  He  had 
no  opportunity  to  apply  for  a  patent,  associated  as  he 
was  with  Wilson  and  Willard,  unless  they  would  try  it 
out.     I  think  that  entirely  excuses  his  delay  down  to 
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iQii,  from  the  time  this  key  was  invented  or  put  into 
practical  use,  until  the  patent  was  applied  for.  I  think 
Wilson  was  as  negligent  as  Bole  in  that  regard.  He 
was  more  interested  in  it,  probably,  if  he  were  the 
inventor,  than  Bole  was.  He  does  not  make  any  ex- 
planation why  he  waited  nearly  two  years  to  apply  for 
a  patent.  That  letter  that  Bole  wrote  to  Wilson  w^hen 
he  got  into  the  difficulty,  it  seems  to  me,  is  the  most 
natural  thing  in  the  world  for  him  to  do.  What  it 
says  we  can  all  accept  as  absolute  truth.  That  is  to 
say,  that  he  wrote  the  letter  and  made  these  claims. 
And  what  he  claimed  in  the  letter  was  the  most  natural 
thing  for  him  to  do  if  he  w^as  the  inventor  of  this  key. 
I  think  it  was  a  very  unnatural  and  unusual  thing  for 
Mr.  Wilson  to  do,  if  he  claimed  to  be  the  inventor  of 
that  thing,  to  make  a  settlement  with  Bole  without  in- 
cluding in  that  settlement  the  controversy  concerning 
the  key.  It  was  very  unbusinesslike  and  very  unnat- 
ural. I  have  not  the  slightest  doubt  about  how  to 
decide  this  case  and  I  will  decide  it  in  favor  of  com- 
plainants. 

I. 

Circumstances  Surrounding  the  Trial  of  this  Case. 

This  case  was  tried  before  the  Honorable  Oscar  A. 
Trippet  in  March  and  April  of  this  present  year,  but 
a  very  few  days  after  his  ascending  the  bench  upon 
appointment  to  fill  the  vacancy  caused  by  the  resigna- 
tion of  former  Judge  Wellborn.  It  may,  appellants 
contend,  be  affirmed,  with  all  due  propriety  and  respect, 
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that  the  court  was  almost  entirely  unfamiliar  with  the 
principles,  doctrines  and  authorities  pertinent  to  the 
determination  of  questions  of  patent  law,  having  been 
previously  engaged  in  the  general  practice  of  the  law, 
and  it  is  our  recollection  that  the  trial  judge  has  ad- 
mitted from  the  bench  his  practically  entire  un- 
familiarity  with  the  subject  of  patent  law  prior  to  his 
incumbency.  This  present  case  involved  principles  of 
patent  law  which,  while  possibly  not  particularly  ab- 
struse or  obscure,  nevertheless  required  the  nice  weigh- 
ing of  evidence  which  must  have  been  attended  with 
difficulty  to  a  jurist  in  whose  mind  the  principles  in- 
volved in  such  determination  were  newly  implanted. 
The  very  opinion  of  the  court  itself  displays  a  miscon- 
ception of  the  bearings  of  the  case  and  of  the  prin- 
ciples to  be  applied  in  considering  the  evidence  as  it 
apparently  settled  or  was  accepted  in  the  mind  of  the 
court.  The  court,  for  instance,  implies,  as  to  the  pat- 
entee complainant  Bole,  that  if  he  "was  wanting  to 
fix  up  evidence  for  the  purpose  of  perjuring  himself 
and  to  have  other  people  perjure  themselves,  he  would 
have  gotten  up  evidence  that  was  more  material. 
Of  course,  these  are  material  in  a  way,  but  they 
are  not  in  any  sense  controlling."  This  leaves  us 
at  a  loss  to  figure  out  what  the  trial  judge 
considered  controlling  in  the  case,  as  complain- 
ant only  produced  two  material  witnesses  in  an 
attempt  to  bolster  up  his  story  (and  we  may  say  that 
the  whole  case  of  the  complainants  is  the  story  of  the 
one  witness,  complainant  Bole,  and  that  unless  it  can 
be  found  the  complainant,  Bole,  first  having  the  inven- 
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tion  of  the  patent  in  suit,  disclosed  it  to  Wilson  before 
Wilson,  as  proven,  disclosed  it  to  him,  the  entire  case 
of  the  appellees  must  fall),  in  addition  to  a  so-called 
deposition   contended   to   have   been   taken   under   the 
rules  and  admitted  by  the  trial  judge  over  objection 
by  appellants  particularly  because  the  same  was  not 
taken  duly  and  regidarly  zvithin  the  strict  provisions 
of  the  nezv  rules.    If,  then,  the  testimony  of  these  two 
witnesses  and  one  deponent,  backed  up  by  a  postal  card 
and  an  amazing  sketch  or  tracing  in  evidence  as  Com- 
plainants' Exhibit  E,  are  not  *'in  any  sense  controlling," 
it  is  hard  to  be  seen  upon  what  grounds  this  case  was 
decided  by  the  lower  court.     For  let  it  be  understood 
Complainants'  Exhibit  E  and  said  postal  card  are  the 
only  pieces  of  original  evidence  offered  by  the  com- 
plainants in  this  case  to  substantiate  the  story  of  Bole 
backed  up  by  the  testimony  of  his  chum  and  friend 
Adams,  his  former  employee  Naphas,  and  the  alleged 
deposition  story  of  Bole's  former  friend  Heber. 

The  paucity  of  this  showing,  compared  with  the  full 
showing  made  by  defendants  and  the  large  number  of 
original  exhibits  introduced  by  them,  established  as 
genuine  and  dating  back  to  the  beginnings  of  things 
in  the  exploitation  of  the  invention  of  the  patent  in  suit, 
establishes  the  wonder  in  appellants'  mind  as  to  what 
the  trial  court  found  to  be  in  any  sense  controlling  in 
this  case  as  decided.  Again,  the  trial  court  defends 
Bole  from  our  attack  of  want  of  diligence  in  and  about 
the  invention  of  the  patent  in  suit  assuming  that  Bole 
originated  such  invention.  The  court  in  its  opinion 
says : 
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"Of  course,  until  it  was  tried  out,  it  would  be  non- 
sensical to  apply  for  a  patent.  He  had  no  opportunity 
to  apply  for  a  patent,  associated  as  he  was,  with  Wilson 
and  Willard,  unless  they  would  try  it  out.  *  ^  * 
I  think  Wilson  was  as  negligent  as  Bole  in  that  regard. 
He  was  more  interested  in  it,  probably,  if  he  were  the 
inventor,  than  Bole  was.  He  does  not  make  any  ex- 
planation of  why  he  waited  nearly  two  years  to  apply 
for  a  patent." 

This  entire  misconception  of  the  doctrine  of  dili- 
gence as  applying  to  the  activities  of  rival  claimants  of 
invention  qualifies  the  whole  decision  of  the  trial  court 
as  a  basically  wrong  interpretation  of  the  law  applicable 
to  the  facts  present.  The  court  excuses  Bole  for  wait- 
ing over  four  years  after  the  time  when  he  contends 
he  conceived  of  the  invention,  during  nearly  two  years 
of  which  time  he  was  in  the  employ  of  or  associated 
with  the  interests  of  Wilson,  while  Wilson  was  vigor- 
ously asserting  his  right  to  the  invention  and  manu- 
facturing and  selling  under-reamers  in  large  quantities 
containing  the  same;  and  furthermore,  the  court  crit- 
icises W^ilson  for  negligence  when  Wilson  was  thus 
vigorously  asserting  his  right  to  the  invention  and  was 
extensively  introducing  and  exploiting  the  same.  It 
was  not  incumbent  upon  Wilson  to  apply  for  patent 
until  the  expiration  of  the  two-year  period  permitted 
by  Sec.  4886  U.  S.  Revised  Statutes.  Bole,  on  the 
other  hand,  who  does  not  contend  that  he  ever  reduced 
the  invention  to  practice,  is  excused  in  his  delay  in 
filing  during  all  of  the  period  of  time  when  Wilson 
was  in  his  presence  asserting  his  right  to  the  inven- 
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lion.  It  was  the  duty  of  Bole  to  speak  out  during  this 
latter  period  of  time  if  he  contended  any  rights  he  had 
or  might  have  were  being  invaded,  and  we  contend  that 
he  was  estopped  from  asserting  against  Wilson  any 
rights  in  and  about  the  invention.  It  is  absurd  to  ex- 
pect an  explanation  from  Wilson  of  why  he  waited 
nearly  two  years  to  apply  for  a  patent,  because  the 
statutes  make  an  explanation  for  him. 

Further,  the  court  seems  to  consider  the  unusual,  in- 
sulting and  animus-tinctured  letter  in  evidence  as 
"Bole  letter  of  January  17,  191 1,"  as  a  natural  explo- 
sion on  the  part  of  Bole,  and  the  court  criticises  Wilson 
for  making  a  settlement  with  Bole  and  taking  Bole's 
word  that  he  would  do  nothing  more  about  the  inven- 
tion of  the  key  the  inventorship  of  which  he  puts  forth 
a  claim  to  in  said  letter. 

Had  Wilson  acknowledged  Bole's  inventorship  he, 
Wilson,  could  not  thereafter  have  applied  for  patent. 
He  believed  that  Bole  had  only  been  putting  up  an 
eleventh-hour  claim  of  inventorship  of  the  key,  which 
is  the  one  novel  feature  of  the  combination  constituting 
the  invention,  in  order  to  get  a  better  settlement,  as  a 
debtor,  from  Wilson,  and  when  Bole  agreed  forever  to 
put  any  such  claim  aside,  Wilson  doubtless  believed  he 
meant  it,  inasmuch  as  Wilson  must  have  realized  the 
futility  of  Bole's  asserting  any  such  claim  after  he, 
Wilson,  had  made  and  sold  under-reamers  containing 
the  invention  some  twenty-two  months  previously  with- 
out protest  from  Bole.  It  would  seem  as  if  the  factor 
of  human  nature  escaped  the  discernment  of  the  court 
in  this  phase  of  the  case,  as  reflected  by  the  court's 
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findings.  The  court  in  its  opinion  seems  to  think  that 
it  was  an  unnatural  and  unusual  thing  for  Wilson  to 
do,  namely,  to  make  a  settlement  with  Bole  without 
including  in  that  settlement  the  controversy  concerning 
the  key;  and  yet,  as  hereinafter  pointed  out  in  detail, 
the  court  ruled  [line  4,  p.  145,  transcript]  that  it  was 
immaterial  for  Wilson  to  endeavor  to  explain  why  he 
did  not  put  the  key  matter  into  that  agreement  of 
settlement.  This  would  look,  on  the  face  of  the  opin- 
ion, like  reversible  error,  as  would  other  rulings  of  the 
court  on  the  admissibility  of  evidence,  and  particularly 
on  the  admissibility  of  the  Heber  deposition.  We  do 
not  find  in  the  whole  opinion  of  the  court  any  assertion 
that  Bole  invented  the  key,  the  gist  of  the  subject  of 
the  patent,  and  disclosed  it  to  Wilson.  If  this  cannot 
be  found,  under  all  of  the  decisions  and  doctrines  the 
findings  of  the  lower  court  must  be  reversed  and  Wil- 
son found  to  be  the  original  inventor  of  the  subject 
of  the  patent  in  suit.  We  fail  to  find  in  the  entire  opin- 
ion of  the  court  anything  to  support  the  conclusion 
reached;  and,  on  the  contrary,  we  believe  the  most 
logical  tieing  together  of  the  detailed  findings  or  ob- 
servation of  the  court  set  forth  in  such  opinion  would 
be  to  produce  a  finding  the  direct  antithesis  of  the  ulti- 
mate finding  and  conclusion  reached  by  the  trial  judge. 
The  court  in  its  opinion  makes  no  reference  to  that 
important  phase  of  the  case  as  to  which  the  law,  in 
great  amplitude,  was  presented  to  the  court,  namely, 
the  effect  upon  a  federal  court  of  a  finding  by  that 
special  tribunal,  the  Patent  Office,  upon  the  same  fact 
or  set  of  facts,  pertaining  to  questions  of  originality 
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and  priority  of  invention.  This  doctrine  will  be  ex- 
tensively treated  of  further  on  in  this  presentation, 
and  it  is  the  doctrine  strongly  announced  by  the  Su- 
preme Court  of  the  United  States  in  Morgan  v.  Daniels 
in  153  U.  S.  120,  which  goes  so  far  as  to  say  that 
unless  strong  and  convincing  proof  is  found  to  the 
contrary  the  courts  must  adopt  the  findings  and  con- 
clusions of  the  Patent  Office  with  respect  to  the  orig- 
inality and  priority  of  invention  contested  as  between 
two  or  more  claimants  for  letters  patent  (giving  the 
opinion  the  more  limited  scope  applicable  in  this  case). 
How  the  trial  judge,  after  the  Patent  Office  had,  as 
proven  at  the  trial,  found  Wilson  to  be  the  sole,  orig- 
inal, true  and  first  inventor  of  the  subject  of  the  pat- 
ent in  suit,  instead  of  Bole,  could  reverse  that  finding 
in  effect,  and  could  do  so  upon  a  more  meager  record, 
particularly  in  view  of  the  fact  that  the  trial  judge 
was  exploring  new  legal  territory,  is  difficult  for  ap- 
pellants to  understand.  Without  in  any  respect  im- 
plying that  the  independent  investigation  by  the  trial 
judge  of  the  evidence  was  proper  and  to  be  expected, 
it  would  nevertheless  seem  that  the  advice  and  assist- 
ance, as  it  were,  of  the  Patent  Office,  rendering  services 
as  to  the  determination  of  questions  of  fact,  somewhat 
as  a  jury  assists  the  court,  would  have  been  welcomed 
by  the  trial  judge,  particularly  within  the  sanctioning 
doctrine  of  Morgan  v.  Daniels,  supra.  As  we  shall 
show  this  Honorable  Court  at  argument,  the  patentee 
Bole  took  an  appeal  from  the  decision  initially  ren- 
dered in  the  Patent  Office  awarding  priority  and  orig- 
inality of  invention  of  the  patent  in  suit  to  the  de- 
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fendant  Wilson,  and  such  appeal  eventuated  in  an  af- 
firmance of  the  decision  of  the  initial  tribunal,  the 
board  of  examiners  in  chief  who  heard  and  deter- 
mined such  appeal  strongly  endorsing  and  reiterating 
the  findings  of  the  examiner  of  interferences.  There 
will  be  produced  at  argument  a  certified  copy  of  the 
opinion  so  rendered  by  the  board  in  the  Patent  Office, 
and  of  which  this  Honorable  Court  will  be  asked  to 
take  judicial  notice,  the  same  being  the  certified  record 
of  a  federal  tribunal. 

The  opinion  of  the  trial  judge  is  also  silent  with 
respect  to  the  question  of  anticipation.  There  is  no 
traversing  by  complainants  of  the  proof  of  defendants 
that  under-reamers  containing  and  embodying  the  in- 
vention of  the  patent  in  suit  were  manufactured  and 
sold  in  large  numbers  by  the  defendants  continuously 
during  a  period  of  time  extending  approximately 
twenty-two  months  prior  to  the  date  upon  which  the 
patentee  complainant  Bole  applied  for  the  letters  pat- 
ent sued  under.  Alternatively,  that  is,  without  con- 
sideration of  any  of  the  other  defenses  urged,  this 
defense,  under  Sec.  4886  of  the  Revised  Statutes,  is 
sufficient  to  reach  a  finding  for  the  appellants.  The 
date  of  the  invention  by  Bole  is  the  date  of  appli- 
cation, unless  he  shall  have  proven  an  earlier  date, 
which  we  contend  he  has  not,  and  we  contend  that  all 
the  circumstances  tend  to  establish  this  contention,  for, 
had  Bole  invented  and  disclosed  the  subject  of  the 
patent  in  suit  at  a  time  earlier  than  the  initiation  of 
Wilson's  vigorous  assertion  of  his  claim  to  the  inven- 
tion and  his  vigorous  exploitation  of  the  same,  any 
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human  conduct  on  his  part  of  a  kind  to  be  considered 
by  this  court  in  weighing  the  issues  of  this  case  would 
have  led  him  to  apply  for  a  patent  at  least  as  soon  as 
Wilson  commenced  the  assertion  of  such  rights,  or  at 
least  would  have  led  him  to  protest  such  assertion  and 
to  speak  out  and  make  claim  of  inventorship  in  him- 
self. So  on  these  phases  of  the  case,  which,  to  appel- 
lant, seem  controlling,  we  find  the  opinion  of  the  court 
silent.  It  is  true  that  the  trial  court  saw  and  heard  the 
witnesses,  with  the  exception  of  the  witness  Heber  for 
complainants,  whereas  the  Patent  Office  considered 
their  evidence  and  presentation  in  deposition  form.  But 
even  at  that  the  evidence  must  be  considered  per  se, 
and  the  preponderance  of  evidence  must  be  determined, 
and  it  is  appellant's  contention  that  unless  each  and 
every  one  of  appellee's  witnesses  is  to  be  believed  in 
each  and  every  particular,  and  unless  the  appellee  Bole 
is  to  be  believed  in  each  and  every  particular,  and  fur- 
ther, unless  approximately  all  of  the  many  witnesses 
for  the  appellants  are  to  be  disbelieved  and  discredited 
in  practically  each  and  every  particular,  the  decision 
of  the  lower  court  must  be  reversed.  It  is  not  con- 
ceivable that  a  witness  litigant  like  Bole,  whose  story, 
in  the  main,  is  uncorroborated  by  word  of  mouth  or 
genuine  evidence,  and  whose  story  in  fact  is  twisted 
out  of  any  presentable  shape  by  his  own  confusion  and 
admissions  on  cross-examination,  and  whose  story 
must  alone,  and  uncorroborated,  be  believed  as  against 
the  denials  and  assertions  of  numerous  witnesses,  and 
the  corroboration  of  whose  story  is  as  scant  and  meager 
and  dubious  as  the  record  in  this  case  shows,  can  pre- 
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vail,  even  if  the  trial  court  sees  him  and  hears  him. 
It  must  be,  from  the  above  and  other  considerations, 
that  the  trial  judge,  delving  for  the  first  time  into  the 
principles  of  the  patent  law  from  a  judicial  standpoint, 
if  from  none  other,  reached  out  in  what  is,  from  his 
opinion,  an  apparent  misconception  and  confusion  of 
principles  of  patent  law  and  misapplication  of  the  same 
to  the  facts,  and  picked  out  of  the  patchwork  of  the 
case  some  single  thread  the  color  of  which  caught  his 
eye  for  the  moment,  and  by  that  thread  suspended 
his  findings,  the  security  of  which  suspension  we  re- 
spectfully challenge. 

11. 

The  Inadmissibility  of  the  Heber  Deposition. 

We  have  pointed  out  that  the  complainant  Bole,  who 
was  the  applicant  for  the  patent  sued  under  and  as- 
signed an  interest  therein  to  Edward  Doble,  the  other 
complainant,  is  supported  in  his  case  by  only  two  wit- 
nesses and  the  deponent  Heber.  One  witness,  Adams, 
testified  as  of  an  alleged  disclosure  to  him  of  the  in- 
vention, or  the  key  portion  thereof,  by  Bole,  in  Sep- 
tember, 1908.  The  other  witness,  Naphas,  testified  as 
to  the  removal  of  a  key  by  Bole  from  a  Wilson  reamer, 
after  the  key  had  been  manufactured  and  put  in  the 
reamer  at  the  shop  and  in  the  business  of  the  defend- 
ants, in  ipii.  We  shall  show  that  his  testimony  is  en- 
tirely discredited,  inasmuch  as  he  fixes  the  time  by 
certain  work  in  the  shop  which  was  not  performed  in 
that  shop  even  during  that  entire  year.     There  is  not 
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a  single  thread  of  evidence  to  support  the  contention 
of  Bole  that  he  disclosed  the  invention  to  Wilson  prior 
to  Wilson's  activity,  even  assuming  Bole  was  in  pos- 
session of  the  invention  at  that  time.  The  deponent 
Heber  also  testifies  to  the  alleged  disclosure  by  Bole  to 
him  of  the  invention,  or  of  the  key  portion  thereof,  in 
September,  1908.  This,  supplemented  by  the  postal 
card  in  evidence  as  Complainants'  Exhibit  D,  and  which 
is  introduced  to  show  that  Bole  was  in  the  vicinity  of 
Heber  in  September,  1908,  and  Complainants'  Exhibit 
E,  tracing  or  sketch,  completes  the  substance  of  the 
evidence  and  testimony  on  behalf  of  the  complainants. 
And  this  sketch  in  itself  and  on  its  face  is  for  a  ''key 
remover  for  new  reamer  if  adopted."  It  is  not  for 
the  key,  the  only  new  part  of  the  new  reamer,  which 
was  made  by  Wilson  and  never  made  by  Bole,  and 
shows  an  inoperative  construction,  inasmuch  as  the 
key  and  the  lever  shown  therein  and  faithfully  repro- 
duced by  defendants  and  put  in  the  hands  of  the  com- 
plainant Bole  when  on  the  stand,  were  with  futility 
attempted  to  be  operated  by  Bole,  he  being  unable  to 
remove  the  key  from  the  reamer  with  the  lever.  It  will 
be  seen  how  vital  it  is  to  the  making  out  of  any  case 
by  the  appellees  that  this  deposition  of  Heber  should 
be  allowed  to  remain  in  the  case.  Without  it.  Bole  has 
only  the  attempted  corroboration  of  Adams  as  to  the 
1908  alleged  disclosure  of  the  key  portion  of  the  inven- 
tion. Beyond  that  he  has  nothing  but  a  postal  card 
and,  as  we  shall  show,  an  exceedingly  suspicious  sketch 
or  tracing  and  a  contradicted  and  unavailing  witness, 
Naphas.     As  to  the  postal  card  incident,  we  raise  no 
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contention  that  Bole  was  not  in  Maricopa  in  September, 
1898,  but  we  do  contend  that  Bole  never  had  the  inven- 
tion at  that  time,  and  never  disclosed  it  to  Heber  and 
Adams  at  that  time. 

The  record  in  this  case  shows  that  the  notice  to  take 
the  deposition  of  Heber  w^as  given  more  than  a  hun- 
dred days  after  the  case  was  at  issue  on  the  bill  and 
answer  under  the  equity  rules  [lines  16-25,  p.   .  .  ] 

Such  a  deposition  could  only  be  taken,  not  under 
rule  69,  which  provided  for  taking  such  a  deposition 
out  of  court  within  certain  times,  but  rather  under  new 
equity  rule  47,  which  is  as  follows: 

"Depositions — To  Be  Taken  in  Exceptional 
Instances.  The  court,  upon  application  of  either 
party,  when  allowed  by  statute,  or  for  good  and  ex- 
ceptional cause  for  departing  from  the  general  rule, 
to  be  shown  by  affidavit,  may  permit  the  deposition  of 
named  witnesses,  to  be  used  before  the  court  or  upon 
a  reference  to  a  master,  to  be  taken  before  an  examiner 
or  other  named  official,  upon  the  notice  and  terms  speci- 
fied in  the  order.  All  depositions  taken  under  a  statute, 
or  under  any  such  order  of  the  court,  shall  be  taken 
and  filed  as  follows,  unless  otherwise  ordered  by  the 
court  or  judge  for  good  cause  shown:  Those  of  the 
plaintiff  within  sixty  days  from  the  time  the  cause  is 
at  issue;  those  of  the  defendant  within  thirty  days  from 
the  expiration  of  the  time  for  the  filing  of  plaintiff's 
depositions;  and  rebutting  depositions  by  either  party 
within  twenty  days  after  the  time  for  taking  original 
depositions  expires." 
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There  is  no  showing  in  this  cause  that  any  appHca- 
tion  was  made  to  the  court  for  permission  to  take  this 
Heber  deposition,  and  of  course  no  affidavit  showing 
any  good  and  exceptional  cause  for  departing  from  the 
general  rule,  and  such  alleged  deposition  was  taken 
7nore  than  a  hundred  days  after  the  time  the  case  was 
at  issue.  Equity  rule  31  specifies  that  the  cause  shall 
be  deemed  to  be  at  issue  upon  the  filing  of  the  answer. 
In  this  case  a  counterclaim  was  interposed,  but  the 
order  to  strike  that  out  was  entered  over  one  hundred 
days  before  notice  of  the  alleged  deposition  was  given. 
It  is  manifest,  therefore,  that  under  the  new  equity 
rules  this  alleged  deposition  w^as  not  noticed  or  taken 
in  proper  time,  and  that  the  procedure  was  not  in  ac- 
cordance with  the  rule,  even  in  the  attempted  taking 
of  the  same,  no  application  being  made  to  the  court 
as  required  by  rule  47,  which  provides  such  application 
is  to  be  made  even  ''when  allowed  by  statute."  It  is 
only  under  the  provisions  of  the  de  bene  esse  statutes, 
Sees.  862-3  ef  seq.,  that  such  procedure  could  be  taken, 
and  such  procedure  cannot  properly  be  taken  under 
this  rule  without  application  to  the  court.  We  invite 
this  Honorable  Court's  attention  to  matter  included  in 
line  3,  p.  709,  to  line  32,  p.  711,  as  showing  the  pro- 
cedure before  the  trial  judge  with  respect,  finally,  to 
the  admission  of  this  alleged  deposition.  Defendants 
pointed  out,  as  therein  shown,  that  defendants  had  not 
attended  the  taking  of  a  deposition  or  acquiesced  in  or 
countenanced  its  taking,  for,  had  we  so  done,  we  doubt- 
less would  have  been  in  a  singular  position  before  the 
trial  court.     We  remained  away  from  the  taking  of 
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that  deposition  purposely,  not  wishing  to  countenance 
it  in  any  respect  and  not  wishing  the  argument  to  be 
made  that  we  were  there  and  ready  and  could  have 
cross-examined.  On  the  trial  we  pointed  out,  as  the 
record  shows,  that  the  trial  judge  had  stated  that  pos- 
sibly defendants  had  been  remiss  within  any  considera- 
tions of  equity  in  not  moving  earlier  to  suppress  this 
deposition.  It  is  defendants'  contention  that  we  moved 
at  the  proper  time,  namely,  when  it  was  offered,  and 
it  is  our  contention  that  it  is  not  good  equity  for  a  man 
to  depart  from  the  plain  spirit  and  import  of  the  equity 
rules.  The  point  remains  that  complainants  did  not 
produce  the  witness  at  the  trial,  although,  as  pointed 
out  to  the  trial  court  at  the  time,  the  witness  was  in 
California  not  long  before.  We  made  to  the  trial  court 
the  suggestion  that  we  be  permitted  to  read  the  deposi- 
tion of  this  same  witness  Heber  taken  in  the  inter- 
ference proceeding  between  the  party  Wilson  and  the 
party  Bole  concerning  this  same  key  invention  matter. 
It  was  not  adopted.  And  we  pointed  out  to  the 
trial  court  that  we  remained  away  through  cau- 
tion and  not  through  negligence,  but,  as  the 
transcript  shows,  the  court  stated  that  it  thought 
the  proper  practice  was  to  make  a  motion  to  suppress 
the  deposition.  It  is  defendants'  contention  that  this 
motion,  in  effect,  was  made  in  our  objection  to  the  con- 
sideration of  the  alleged  Heber  deposition.  Apparently 
it  was  not  the  form  of  our  motion  but  the  time  of  our 
objecting  that  the  court  hinged  its  ruling  upon,  the 
objection  to  the  deposition  being  overruled.  We  believe 
it  was  entirely  within  the  proper  discretion  of  the  court 
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to  admit  the  other  Heber  deposition  and  show  the  vari- 
ance between  the  same  and  the  alleged  deposition 
offered,  inasmuch  as  it  is  settled  law  that  the  records 
of  the  Patent  Office  may  be  considered  in  the  courts 
pertinent  to  the  determination  of  questions  of  fact,  as 
within  the  doctrine  of  Morgan  v.  Daniels,  supra. 

Either  rule  47  means  that  a  deposition  must  be  taken 
out  of  court  in  a  certain  manner  and  within  a  certain 
time  and  upon  a  certain  preliminary  procedure  before 
the  court,  or  else,  appellants  contend,  its  entire  mean- 
ing and  purpose  is  vitiated  and  destroyed.  Appellants 
were  entitled  to  cross-examine  the  witness  Heber,  and 
to  do  so  in  open  court  so  that  the  court  could  see  and 
hear  such  witness,  of  which  we  were  particularly  de- 
sirous in  the  case  in  question  and  concerning  the  wit- 
ness in  question.  What  appellees  did  was  to  informally 
take  the  recitation  of  a  man,  and  without  warrant  by 
the  rules,  and  what  the  trial  judge  did  was  to  sanction 
such  procedure  and,  in  effect,  deny  us  our  right  of 
cross-examination  of  the  witness  and  our  right  to  have 
him  seen  and  heard  by  the  court. 

There  is  on  this  question  a  recent  decision  rendered 
in  the  Southern  District  of  New  York,  by  District 
Judge  Mayer,  on  the  23rd  of  February,  191 5,  and  not 
reported  at  the  time  of  the  trial  of  this  case,  namely, 
Victor  Talking  Machine  Company  v.  Sonora  Phono- 
graph Corporation,  221  Fed.  R.  676.  In  that  decision 
it  was  held  that  under  new  equity  rule  47,  which  pre- 
scribes the  time  after  the  case  is  at  issue  within  which 
depositions  shall  be  taken,  unless  otherwise  designated 
by  special  order,  it  is  the  duty  of  the  court,  on  motion 
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of  the  adverse  party,  to  suppress  the  deposition  taken 
after  such  time  and  without  apphcation  for  such  an 
order.  We  call  particular  attention  to  the  text  of  this 
decision,  from  which  excerpts  are  here  quoted  (p.  677)  : 

"These  rules,  with  others,  w^ere  designed  to  expedite 
the  progress  of  suits  in  equity.  After  the  lapse  of 
time  under  the  rules  the  cause  is  automatically  placed 
on  the  calendar,  and  any  departure  from  the  automatic 
action  of  the  rules  in  various  respects  may  be  had  only 
when  'otherwise  ordered  by  the  court  or  judge  for  good 
cause  shown.'  If,  therefore,  after  the  time  expiration, 
it  becomes  necessary  to  take  depositions,  there  is  no 
difficulty  in  making  a  proper  presentation  to  the  court 
or  judge  and  obtaining  an  appropriate  order." 

Why  did  not  the  complainants  in  this  case  make  ap- 
plication to  the  court  for  such  order? 

It  will  be  urged  by  appellees  that  rule  47  cannot 
limit  the  time  of  taking  depositions  so  as  to  abridge 
any  rights  inherent  under  the  revised  statutes  of  the 
United  States,  in  view  of  Sec.  863.  As  to  that,  we 
contend  that  the  new  rules  do  not  abridge  any  right, 
but  simply  point  out,  as  in  rule  47,  how  these  rights 
are  to  be  enjoyed  and  exercised.  In  the  opinion  under 
discussion  the  court  says  as  to  this  (p.  678) : 

'Tt  is  urged,  however,  that  rule  47  cannot  limit  the 
time  of  taking  depositions,  in  view  of  Sec.  86t,  of  the 
United  States  Revised  Statutes,  *  *  *  and  that, 
where  the  witness  is  one  within  the  purview  of  that 
section,  a  deposition  may  be  taken  after  the  time  pre- 
scribed in  rule  47.  But  rule  47  refers,  among  other 
things,  to  'all  depositions  taken  under  a  statute/  and, 
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as  it  must  be  assumed  that  the  Supreme  Court  was 
construing  (among  others)  Sec.  86t„  the  vaHdity  of 
the  rule  is,  of  course,  conclusive  upon  this  court.  *  *  =i^ 
In  the  suits  at  bar  plaintiff  gave  notice  of  the  taking 
of  depositions  on  December  20,  19 13,  some  six  months 
after  issue  was  joined.  Neitlier  rule  47  nor  rule  i 
of  this  court  was  complied  with.  Defendant  promptly 
and  clearly  notified  plaintiff  that  it  objected  to  this 
taking  of  testimony  by  deposition,  that  its  counsel 
would  not  attend,  and  that  it  would  move  at  the  trial 
to  strike  out  the  testimony  thus  taken  and  for  further 
germane  relief.  Nevertheless  plaintiff  proceeded,  and, 
in  doing  so,  it  took  its  chances.  There  was  nothing 
further  which  defendant  was  called  upon  to  do.  It 
might  have  zvaited  until  the  trial,  but,  instead,  has 
moved  now,  and,  even  if  laches  was  an  answer  (which 
I  doubt)  there  is  none  in  this  case." 

It  is  pointed  out  that  the  court  held  that  the 
defendant  might  have  waited  until  the  trial,  and 
that  even  if  laches  was  an  answer  ('Svhich  I 
doubt),  there  is  none  in  this  case."  The  court 
further  points  out  that  upon  the  observance  of  the 
rule  defendant  had  the  right  to  rely,  and  a  motion 
to  suppress  the  fact  depositions  was  granted.  It  is 
evident  that  the  court  was  of  the  opinion  that  laches 
would  not  be  an  answer,  and  that  the  defendant  might 
have  waited  until  the  trial,  which  we  did.  The  very 
fact  that  we  remained  away  from  the  taking  of  such 
deposition  was  enough  to  put  the  complainants  upon 
their  guard  and  warning  to  produce  the  deponent  Heber 
at  the  trial.     It  is  our  contention  that,  for  the  reasons 
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above  set  forth,  and  within  the  fair  interpretation  of 
the  opinion  just  referred  to,  no  deposition  of  Heber 
was  taken,  and  that  the  trial  court  judge  was  in  error 
in  admitting  such  deposition.  We  respectfully  and  ur- 
gently solicit  this  Honorable  Court  that  the  deposition 
of  Heber  be  not  considered  in  its  deliberations,  and 
that  the  appellees'  case  on  testimony  be  limited  to  the 
witnesses  Bole,  Adams  and  Naphas. 

III. 

The  Relations  Between  the  Parties. 

The  record  in  this  case  shows  [line  i,  p.  131,  to 
line  3,  p.  136,  inclusive,  of  the  transcript]  that  the  de- 
fendant Wilson  has  been  acquainted  with  the  complain- 
ant Bole  since  the  year  1904  or  1905 ;  that  Bole  was  an 
employee  of  the  Bakersfield  Iron  Works  at  the  time 
Wilson  was  manager  of  that  institution,  for  possibly 
a  year,  as  a  helper  or  machinist,  and  that  he  became 
an  employee  at  the  Wilson  &  Willard  Manufacturing 
Company's  plant,  that  is,  the  defendant  corporation's 
plant,  at  Los  Angeles,  California,  in  1907;  that  he 
was  there  as  a  machinist  and  worked  on  a  lathe  and 
did  shop  work  for  a  year  or  so;  that  afterwards  Mr. 
Willard,  Mr.  Wilson's  partner  in  the  defendant  corpo- 
ration, joined  with  Bole  in  the  pump  business,  the 
pump  being  made  by  the  defendant  corporation  and 
Bole  working  in  the  shop  part  of  the  time  and  part  of 
the  time  in  the  field  soliciting  business;  that  pumps 
were  the  only  things  the  defendant  corporation  manu- 
factured  for  Bole  and  Willard;   and  that  the  pump 
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department  never  made  any  reamers  and  were  merely 
customers  of  the  Wilson  &  Willard  Manufacturing 
Company,  with  only  one  or  two  exceptions,  owning 
only  one  or  two  machines,  small  lathes,  which  were 
used  in  the  manufacture  of  pumps,  the  Bole  Pump 
Company,  as  this  pump  business  was  called,  being  not 
in  position  to  manufacture  under-reamers  or  any  other 
tools;  that  the  relations  became  strained  between  the 
Bole  Pump  Company  and  the  defendant  corporation, 
and  that  finally  a  settlement  was  entered  into  between 
them  about  the  first  of  February,  1913,  some  tzvelve 
days  before  Bole  filed  his  application  for  flic  patent  in 
snit,  such  settlement  following  the  receipt  by  Wilson 
of  the  insulting  and  preposterous  letter  heretofore  re- 
ferred to,  being  Defendants'  Exhibit  Bole  letter  of 
January  17,  191 1.  The  transcript  further  shows  [line 
19,  p.  142,  to  line  II,  p.  147]  that  this  settlement  was 
entered  into  after  Wilson  had  attempted  to  point  out 
to  Bole  that  he  was  endeavoring  to  help  him,  as  his 
interests  had  for  a  long  time,  and  that  Bole  replied 
he  was  hasty  in  writing  the  letter  of  January  17,  191 1 ; 
and  that  Wilson  asked  him,  in  regard  to  any  claim  to 
the  invention  of  the  reamer  key  Bole  had  in  mind, 
why  he  had  not  told  him  before  that  he  thought  he. 
Bole,  was  the  inventor  of  it;  and  that  that  was  the 
first  intimation  he  ever  dreamed  of  that  Bole  claimed 
any  part  whatever  in  the  invention  of  the  key.  Wilson 
testifies  that  Bole  said,  "Well,  be  that  as  it  may,  I 
will  do  nothing  further  with  this  anyway.  If  we  can 
get  our  accounts  here  settled  satisfactorily  I  will  do 
nothing  further  with  the  key."     Wilson  further  testi- 
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fies  that  after  the  preHminary  terms  of  this  agreement 
were  discussed  between  Willard,  Bole  and  W.  W.  Wil- 
son, his  brother,  an  agreement  was  dictated,  which  is 
in  evidence.  The  witness  Wilson  then  testifies  as  fol- 
lows: "Mr.  Bole  said  if  he  could  get  a  satisfactory 
setdement  of  his  account  he  would  do  nothing  further 
with  the  key  matter.  I  was  endeavoring  to  explain 
why  I  did  not  wish  to  put  it  in  that  agreement."  The 
record  then  shows  that  the  court  said :  "That  is  not 
material." 

We  pause  at  this  time  to  compare  this  testimony  of 
the  witness  with  that  portion  of  the  opinion  of  the 
trial  judge  which  is  as  follows:  "I  think  it  was  a 
very  unnatural  and  unusual  thing  for  Mr.  Wilcon  to 
do,  if  he  claimed  to  be  the  inventor  of  that  thing,  to 
make  a  settlement  with  Bole  without  including  in  that 
settlement  the  controversy  concerning  the  kev.  Ic  was 
very  unbusinesslike  and  very  unnatural." 

If  the  court  considered  this  act  of  Wilson's  very 
unbusinesslike  and  very  unnatural,  why  did  the  court 
hold  that  it  was  not  material  for  the  witness  to  ex- 
plain why  he  did  not  wish  to  put  the  key  matter  in  the 
agreement?  In  many  places  the  court  ruled  similarly 
where  an  attempt  was  made  to  present  evidence  show- 
ing the  relations  between  the  parties,  including  the  re- 
lations between  the  party  Double,  assignee  of  an  inter- 
est in  the  Bole  patent  in  suit  and  one  of  the  complain- 
ants, and  the  president  of  the  Union  Tool  Company,  a 
concern  in  direct  competition  with  the  defendants  in 
the  manufacture  of  oil  well  tools,  including  under- 
reamers,  which  would  tend  to  show  a  motive  for  the 
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assertion  of  the  claim  of  invention  by  Bole  with  re- 
spect to  the  subject  of  the  letters  patent  sued  on  herein, 
namely,,  to  persecute  and  harass  the  defendants,  and 
further  developint^-  the  animus  shown  by  Bole  in  his 
letter  of  January  17,  191 1. 

Adverting  again  to  the  testimony  last  referred  to, 
and  now  on  p.  145  et  seq.  of  the  transcript,  we  find 
testimony  of  Wilson  that  Bole  stated,  *'I  see  you  have 
made  no  mention  of  the  key  matter  in  this  agreement," 
and  that  Wilson  replied,  "Bob,  I  don't  believe  it  has 
any  place  in  this  contract.  This  is  a  contract  between 
the  Bole  Pump  Company  and  the  Wilson  &  Willard 
Manufacturing  Company;  and  whatever  agreement, 
if  you  think  you  have  any  rights  at  all  to  this  key,  that 
will  be  made  between  you  and  I,  will  be  a  personal 
matter.  But,  it  may  be  a  part  of  this  contract,  in  con- 
sideration of  the  contract,  as  you  suggested  that  if  you 
can  get  a  satisfactory  settlement  of  this  pump  account 
you  would  agree  to  waive  any  claim  that  you  may  have 
to  this  key,"  and  that  Wilson  further  said,  "It  may  to 
that  extent  belong  in  this  contract;  but  I  hardly  think 
it  does." 

The  witness  admits  he  probably  should  have  gone  to 
a  lawyer.  But  he  states  that  Bole  replied,  "Well,  T 
will  do  nothing  further  with  the  key  matter.  I  will 
give  you  no  further  trouble  with  that."  This  was  less 
than  three  weeks  after  Wilson  had  received  his  first 
knowledge  of  Bole's  assertion  of  any  right  whatsoever 
with  respect  to  the  origination  of  the  single-piece  key 
under  discussion,  namely,  by  the  letter  of  January  17, 
1911. 
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\Ve  again  insist  that  this  promise  of  Bole's  was  a 
consideration  for  the  settlement  he  got,  and  was  a 
waiver  of  his  right  to  make  any  claim  with  respect  to 
the  invention,  particularly  as  against  the  defendants 
in  this  case.  If  reduced  to  formal  agreement,  the  mat- 
ter might  have  been  serious  for  Wilson  as  being  a  rec- 
ognition of  some  right  to  the  invention  or  some  claim 
of  right  to  the  invention  in  Bole.  Thus  we  have  in 
this  complainant  a  disgruntled  person  who  made  a 
cheap  settlement  with  the  defendants,  Willard  of  the 
defendant  corporation  having  severed  his  interest  with 
the  Bole  Pump  Company  [Os  493-494,  pp.  386-387, 
transcript,  testimony  of  Willard  given  in  interference 
Wilson  V.  Bole].  Bole  was  a  mechanic  under  Wilson 
both  at  the  Bakersfield  shop  and  at  the  defendant  cor- 
poration's shop,  and  when  he,  having  gone  into  busi- 
ness independently  and  been  backed  up  by  Wilson's 
partner,  was  called  to  account,  and  having  been  let  off 
with  a  cheap  settlement,  he  flew  at  once  to  Wilson's 
chief  competitor,  Double,  president  of  the  Union  Tool 
Company,  and  assigned  forthwith  and  outright  to 
him  an  interest  in  the  patent  in  suit.  In  spite  of 
the  court's  ruling  that  the  relations  between  Wilson 
and  Double  were  immaterial,  or  the  like,  the  deposi- 
tion of  Willard  given  in  the  interference  referred  to 
concerning  the  subject  of  the  patent  in  suit  was  ad- 
mitted on  motion  of  the  complainants,  and  the  testi- 
mony in  that  case  [Os  214-236,  pp.  338-341,  transcript] 
shows  fully  the  bitter  competition  between  the  interests 
of  Double  and  the  interests  of  Wilson,  including  litiga- 
tion between  said  interests  over  Wilson  under-reamers. 
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Bole  doubtless  found  a  willing  ear  in  Double  for  his 
scheme  to  apply  for  a  patent  on  the  Wilson  reamer 
key  and  attempt  to  hold  the  same  over  the  defendants 
in  this  case  as  he  has  been  permitted  to  do  by  the  trial 
court.  We  contend  that  it  is  clearly  shown  in  the 
record  of  this  case  that  Bole,  even  if  he  ever  dreamed 
of  this  key  for  any  purpose  in  the  year  1908,  never 
disclosed  it  to  Wilson,  and  was  not  diligent  in  applying 
for  a  patent  for  same,  and  that  Wilson  independently 
invented  the  key,  and  was  diligent,  and  instituted  the 
practice  of  the  invention  which,  by  a  matter  of  some 
twenty-two  months,  anticipated  the  Bole  patent  in  suit. 
As  a  matter  of  fact  we  shall  show  that  Wilson  is 
proven  to  have  disclosed  the  invention  to  Bole  in  1911, 
immediately  prior  to  Wilson's  diligent  reduction  of 
the  invention  to  practice. 

IV. 

Bole's  Case. 

Bole  contends  that  he  made  the  invention  during  Sep- 
tember, 1908,  while  on  a  trip  to  Maricopa,  California, 
during  which  he  visited  the  shop  of  the  Sunset  Mon- 
arch Oil  Company,  where  he  took  an  order  for  a  Wil- 
son under-reamer  and  a  Bole  spear  from  Heber,  who 
was  foreman  of  the  shop,  and  that  then  and  there  he 
disclosed  the  invention  with  sketches  to  Heber  and  to 
Adams,  both  friends  of  his,  and  sent  in  this  order  to 
the  Wilson  &  Willard  Manufacturing  Company  with  a 
sketch  of  the  description  of  the  key.  The  order,  it  is 
conceded,  was  never  filled  with  any  such  key.  Bole 
further  contends  he  disclosed  the  invention  to  Wilson 
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prior  to  the  latter  part  of  January,  191 1,  which  is  fixed 
at  the  time  that  Wilson  came  into  possession  of  the 
invention  independently  of  Bole,  as  we  contend.  It  is 
also  claimed  by  Bole  that  he  was  the  first  to  pry  out 
such  a  key  from  the  Wilson  under-reamer,  this  being 
put  forth  to  support  his  contention  that  he  invented  the 
key.  As  to  this  the  discredited  witness  Naphas  testi- 
fies. This,  in  a  nutshell,  is  Bole's  whole  case,  with  the 
exception  of  the  matter  of  the  alleged  January  27,  1911, 
sketch,  being  the  exhibit  heretofore  referred  to,  and 
which  Bole  claims  he  made  on  that  date,  signed,  and 
obtained  the  signatures  of  the  witnesses  Fahnestock 
and  Grigsby,  then  in  the  employ  of  the  Wilson  &  Wil- 
lard  Manufacturing  Company,  the  defendant,  both  of 
which  witnesses — Grigsby  being  not  now  in  the  employ 
of  that  company — deny,  to  the  best  of  their  recollection, 
ever  having  seen  the  sketch  before  it  was  produced  on 
the  taking  of  proofs  in  the  interference  referred  to. 
It  is  not  contended  that  this  sketch  ever  was  shown 
to  Wilson  before  the  interference  proceedings  in  1914, 
and  we  will  attempt,  piecemeal,  to  dissect  the  same  and 
to  show  what  an  enormity  it  is  as  a  piece  of  evidence. 
Bole  does  not  call  a  single  witness  to  corroborate  him 
in  his  alleged  disclosure  of  the  invention  to  Wilson, 
and  Wilson  denies  it.  It  is  conceded  that  Bole  stood 
around  for  upwards  of  twenty-two  months  while  Wil- 
son diligently  practiced  the  invention,  prior  to  the  ap- 
plication by  Bole,  and  never  raised  a  hand  in  protest 
or  said  a  word  in  objection  or  in  claim  of  proprietor- 
ship or  origination  until  the  letter  of  January  17,  19 13, 
a  few  weeks  before  the  settlement  between  Bole  and 
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the  defendant  corporation.  Irrespective  of  how  the 
witnesses  look  or  how  they  talk  before  the  court — 
and  it  is  to  be  borne  in  mind  that  the  defendant  Wil- 
son, his  former  partner  Willard,  and  his  brother, 
W.  W.  Wilson,  are  substantial  individuals  in  the  com- 
munity and  in  manufacturing  circles — how  can  such 
an  uncorroborated  and  unsubstantial  story,  and  such 
a  contradicted  story,  be  given  credence  by  the  court? 
Bole  is  contradicted  by  Fahnestock  and  Grigsby; 
Naphas  is  discredited  on  the  face  of  his  own  record; 
Adams  is  shown  to  be  a  strong  friend  and  partisan  of 
Bole  and  not  to  have  received  a  full  disclosure  of  the 
invention,  even  if  he  and  Bole  are  believed;  and  Heber 
comes  before  us  as  a  deponent  unrecognized  by  the 
equity  rules  and  offers  his  testimony  in  the  shadow  of 
the  court  house  instead  of  in  the  court  room  and  with- 
out giving  the  court  an  opportunity  to  see  and  hear 
him  or  the  defendants  to  cross-examine  him.  And 
Bole  is  directly  contradicted  by  Wilson  as  to  his  alleged 
disclosure  to  Wilson,  and  Willard  entirely  fails  to  cor- 
roborate him  as  to  any  disclosure  of  the  key  of  the 
invention  by  the  order  sent  in  for  the  Wilson  reamer 
from  Maricopa  in  1908. 

As  we  have  pointed  out,  Bole's  proof,  to  make  out 
his  case,  rests  upon  the  testimony  of  only  himself,  his 
chum  Adams,  with  whom  he  goes  hunting,  plays  pool, 
etc.,  when  they  can  get  together;  Heber,  likewise  an 
old  friend;  and  Naphas,  former  manager  of  his  pump 
business  with  the  Wilson  &  Willard  Manufacturing 
Company,  and  who  ought  to  know  if  Bole  ever  made 
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any  such  invention  as  the  key  for  reamers,  as  he  claims 
to  have  made,  but  who  does  not  testify  anything  about 
this,  and  who  was  not  called  as  a  witness  in  the  inter- 
ference, although  Bole  testifies  in  the  interference  that 
Naphas  was  present,  he  thought,  at  one  of  the  times 
when  he  discussed  this  key  with  Mr.  Wilson  prior  to 
Mr.  Wilson's  date  of  invention  [Os  76-81,  pp.  599- 
600,  transcript].  Bole  claims  that  he  explained  to  his 
brother-in-law,  Hubbard,  that  he  intended  to  do  cer- 
tain things  for  holding  the  lower  end  of  the  spring 
in  the  Wilson  under-reamer,  in  1908,  but  does  not  call 
him  as  a  witness  to  the  disclosure  of  his  invention 
[lines  8-19,  p.  577,  record].  He  also  testifies  that  he 
showed  the  Bole  sketch  of  January  27,  191 1,  to  Austin, 
the  shoe  man,  in  February,  191 1,  he  being  a  man  in 
Los  Angeles,  and  yet  he  does  not  call  him  as  a  wit- 
ness [lines  22-26,  p.  578,  transcript],  nor  his  father 
similarly. 

We  can  readily  dispose  of  Naphas,  who  is  supposed 
to  have  seen  Bole  remove  the  key  from  presumably  the 
first  reamer  built  by  Wilson  including  the  key  (and 
Bole  built  no  reamer  including  the  key  in  all  the  years 
he  claims  he  had  the  invention),  for  Naphas  fixed  the 
time  as  being  about  the  middle  of  February,  or  maybe 
a  Httle  later,  in  191 1  [lines  8-13,  p.  615,  transcript], 
and  fixes  the  time  as  in  February,  191 1,  because,  he 
says,  they  were  making  four  and  a  half  inch  pumps 
in  March,  191 1  [lines  3-27,  p.  617,  transcript].  W.  W. 
Wilson  testifies  [lines  6-27,  p.  679,  transcript]  that  he 
was  in  charge  of  the  office  of  the  Wilson  &  Willard 
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Manufacturing  Company,  the  defendant,  in  191 1,  and 
that  no  four  and  a  half  inch  pumps  were  made  in  the 
year  191 1  for  Mr.  Bole  or  for  the  Bole  Pump  Company 
at  the  Wilson  &  Willard  Manufacturing  Company's 
shop.  Naphas  is  entirely  discredited  by  this  testimony, 
and  it  is  not  attempted  to  show  by  any  other  witness 
that  such  pumps  were  being  made  there  in  that  year. 
The  testimony  does  not  amount  to  anything  in  a  way, 
for  Bole  may  have  pried  out  a  key  of  the  Wilson 
reamer  after  Houriet  did,  and  the  record  shows  clearly 
that  Houriet  was  the  first  man  to  pry  out  this  key,  as 
we  shall  see. 

Right  at  this  point  it  may  be  well  to  pause  and  refer 
to  the  patent  and  point  out  what  is  the  invention  in 
this  case.  It  consists  purely  and  solely  and  essentially 
in  the  key  feature,  namely,  the  single-piece  device  which 
is  inserted  in  the  body  of  the  reamer  and  through  slots 
in  the  sides  thereof  and  through  a  slot  in  the  spring- 
actuated  rod  and  held  in  place  by  the  spring,  having 
downly-directed  shoulders  forming  a  wing  or  projec- 
tion to  fit  down  into  the  body  of  the  reamer  and  pre- 
venting the  key  from  lateral  displacement  unless  one 
end  of  it  is  lifted  up  so  that  the  key  can  be  driven  out 
at  the  other  end.  When  the  key  is  in  beneath  the 
spring,  the  spring  is  held  in  place,  and  through  it  the 
spring-actuated  rod,  which  carries  the  cutters  or  bits 
which  play  up  and  down  and  expand  and  collapse,  in 
bringing  the  cutters  into  working  position  and  in  bring- 
ing them  into  contracted  position  for  withdrawing  the 
reamer  from  the  hole,  respectively.  It  will  not  be 
denied  by  appellees  that  Wilson  had  long  previously, 
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key  shown  in  evidence  as  Wilson  Exhibit  Photo  A  of 
Wilson  Reamer  Two-piece  Key  Device,  and  also  re- 
flected in  Wilson  Exhibit  Photo  B  of  Two-piece  Key 
Device;  that  this  was  long  used  by  Wilson,  and  that 
they  were  made  at  the  shop  in  Bakersfield  at  the  time 
Bole  was  working  there;  and  that  the  genesis  of  the 
single-piece  key  invention  is  clearly  associated  with 
Wilson's  efforts  and  not  Bole's.  And  further,  all  of 
the  other  parts  and  features  of  the  Wilson  reamer 
shown  in  the  patent  of  Bole  in  suit  had  been  previously 
devised  by  Wilson  and  extensively  manufactured  and 
sold  by  him,  and  patented  by  him,  Complainant's 
Exhibit  B  being  a  copy  of  the  letters  patent  issued  to 
Wilson  in  1906,  showing  still  other  means  for  con- 
fining the  lower  end  of  the  spring,  namely,  a  block  and 
screws  or  plugs  for  holding  the  block  in  the  body  of 
the  reamer  and  provided  with  a  hole  through  which 
the  spring-actuated  rod  played. 

Bole,  therefore,  attempts  to  show,  by  himself  and 
Heber  and  Adams,  and  by  the  sketch  of  January  2^], 
191 1,  that  he,  Bole,  invented  this  single-piece  key, 
which  was  admittedly  never  manufactured  or  used  by 
him,  and  which  Wilson  admittedly  put  into  service  and 
sold  in  his  reamers,  commencing  work  on  the  first  of 
the  same  as  early  as  February,  191 1.  It  is  Bole's  con- 
tention that  he  made  this  invention  while  at  Maricopa 
in  September,  1908,  and  then  and  there  disclosed  it 
to  Heber  and  Adams. 

It  is  our  contention  that  there  is  no  proper  testimony 
of  Heber  in  this  case,  and  he  was  not  cross-examined, 
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and,   of  course,   had  the  benefit  of  his  experience  in 
testifying  in  the  interference  and  such  coaching  as  he 
received  afterwards.     As  to  Adams,  this  alleged  dis- 
closure of  Bole  to  him,  and  likewise  as  to  the  disclosure 
of  Bole  to  Heber,  was  only  fragmentary,  and  in  Adams' 
case  was  by  a  sketch  of  the  key  drawn  on  the  lathe  with 
a  piece  of  chalk  [lines  9-12,  p.  625,  transcript].     He 
admits  he  has  long  known  Bole,  about  twelve  years; 
tliat  he  calls  him  "Bob,"  as  Bole  calls  him  "Gus,"  and 
that  he  would  do  a  whole  lot  to  help  ''Bob"  out,  they 
being  close   friends    [lines    15-22,   p.   626,   transcript]. 
He  admits  that  he  also  worked  in  the  Bakersfield  Iron 
Works,  where  the  Wilson  reamers  were  being  made, 
and  that  they  had  this   two-piece  key,   one  of  which 
held  the  other  in  place,  and  which  was,  in  turn,  held 
in  place  by  a  plug,  and  that  he  saw  them  there  prior 
to  September,  1908  [lines  23-9,  pp.  626-627;  lines  10- 
20,  p.  627,  transcript].     He  likewise  testifies  that  since 
September,   1908,  he  repaired  reamers  with  this  two- 
piece  key,  and  worked  on  them,  and  since  19 12  has  seen 
a  good  many  of  the  Wilson  under-reamers,  being  the 
only  under-reamers  ever  made  with  this  single-piece  key 
prior  to  the  taking  of  testimony  in  this  case,  with  such 
single-piece  key  contained  therein  [lines  22-3,  pp.  627- 
628,  transcript].     There  is  little  doubt  but  what  Bole 
in  September,  1908,  was  discussing  this  two-piece  key 
with  both  Heber  and  Adams,  or  at  least  that  is  our 
contention,  inasmuch  as  he  admits  that  w^hen  coming 
down  to  Los  Angeles  to  testify  in  the  interference  that 
he  saw  the  one-piece  key  in  a  sketch  or  drawing  which 
Bole  was  discussing  with  his  attorney,  Mr.  Lyon  [lines 
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9-1 5»  P-  <^29;  lines  16-21,  p.  629,  transcript],  and  it  is 
our  contention  that  this  one-piece  key  structure  was 
put  into  Adams'  mind  at  that  time  and  there  was  thus 
cultivated  the  impression  in  his  mind  that  it  was  this 
key  Bole  showed  to  him  in  1908  instead  of  the  two- 
piece  key.  It  is  significant  that,  although  Adams  testi- 
fies that  they  had  had  trouble  with  the  two-piece  key, 
no  attempt  was  made  to  make  any  such  single-piece 
key  back  in  1908  at  the  shop  in  Maricopa,  for  mani- 
festly it  would  have  been  simple  enough  to  make,  and 
the  record  shov/s  they  had  two-piece  key  Wilson  ream- 
ers to  repair  in  that  shop  after  September,  1908,  al- 
though they  made  two-piece  keys  at  that  shop  [line  24, 
p.  631,  to  line  26,  p.  633,  transcript].  He  admits  this 
sketch  of  the  key  made  by  Bole,  that  he  says  Bole 
made  on  his  lathe,  was  only  there  about  ten  minutes, 
and  that  he  rubbed  it  out;  that  that  evening  he  was 
with  his  friend  "Bob"  Bole  and  did  not  see  him  send 
in  any  order  for  a  reamer,  nor  did  they  talk  about  a 
reamer  that  evening,  and  that  he  did  not  see  him  make 
out  an  order  at  all  on  that  day  or  on  that  trip  [lines 
15-16,  pp.  634-635,  transcript].  He  admits  it  was  a 
greasy  surface  upon  which  the  chalk  sketch  was  made, 
but  that  the  surface  piappened  to  be  clean  before  "Bob" 
Bole  made  the  sketch,  and  admits  that  he  does  not 
remember  a  thing  written  on  that  lathe  in  chalk  that 
same  year  except  this  key  sketch  he  is  talking  about 
[lines  19-12,  pp.  637-638,  transcript].  With  the  Heber 
deposition  out  of  consideration,  Bole  has  nothing  to 
prove  his  possession  of  this  invention  before  Wilson 
with  the  exception  of  this  fugitive  alleged  chalk  sketch 
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supposed  to  have  been  made  nearly  two  and  a  half 
years  before,  and  which  produced  no  results  either  in 
the  form  of  application  for  patent  by  Bole  or  manu- 
facture of  any  such  reamer  with  such  key  or  repair 
of  any  reamer  to  include  such  key,  and  Bole  himself 
was  connected  with  the  reamer-making  shop  of  the 
Wilson  &  Willard  Manufacturing  Company  and  never 
saw  to  it  that  such  a  key  was  made,  although  Wilson 
would  have  grasped  it  with  avidity,  without  doubt,  had 
any  such  suggestion  ever  come  before  him,  for  he  in- 
dustriously went  to  work  to  utilize  the  key  within  a 
few  days  after  he  devised  it,  as  we  will  point  out  in 
considering  the  testimony  concerning  his  independent 
invention  of  this  key. 

We  regret  that  the  court  did  not  permit  us  to  put 
in  evidence  the  deposition  of  Heber  taken  in  the  inter- 
ference, which  would  have  shown  many  reasons  why  it 
would  have  been  desirable  to  have  this  witness  before 
the  court. 

Bole  testifies  that  he  sent  in  an  order  to  the  Wilson 
&  Willard  Manufacturing  Company  for  a  reamer  with 
such  single-piece  key,  and  an  order  for  a  Bole  spear. 
It  is  admitted  that  the  order  for  a  reamer  came  in,  and 
the  order  for  a  spear,  in  September,  1908,  from  Bole, 
and  the  records  of  the  defendant  corporation  show  such 
orders  duly  entered  up,  but  no  reference  is  made  in 
any  of  those  entries  to  such  a  single-piece  key.  Bole 
says  he  sent  in  his  letter  to  Willard,  but  that  letter 
could  not  be  found,  and  if  it  was  ever  in  the  files  of 
the  Wilson  &  Willard  Manufacturing  Company  the 
presumption  is  t\iat  Bole  knows  where  it  went.     He 


—40- 

had  full  access  for  years  to  the  records  of  that  shop. 
In  the  interference  proceeding  Bole  testified  that  this 
letter  sent  to  Willard  showing  the  key  for  the  reamer 
with  a  sketch  and  description  was  sent  to  the  Wilson 
&  Willard  Manufacturing  Company  [Os  35-36,  p.  591, 
transcript],  and  therefore  not  sent  to  Willard.  In  the 
present  case  he  testified  that  he  sent  this  order  letter 
to  Mr.  Willard,  who  was  getting  his  mail  at  his  house 
on  West  Thirty-seventh  place  in  Los  Angeles  [line 
10,  p.  492,  to  line  13,  p.  493,  transcript].  He  says  that 
when  he  returned  from  Maricopa  he  asked  Mr.  Willard 
about  this  order  and  Mr.  Willard  said  Mr.  Wilson 
(who  was  then  in  Bakersfield)  refused  to  have  the 
order  filled.  Mr.  Willard  testifies  that  the  order  was 
sent  in  to  the  shop  of  the  Wilson  &  Willard  Manufac- 
turing Company;  that  there  was  not  any  sketch  in  that 
order  that  he  can  remember  of,  and  that  he  cannot  defi- 
nitely recollect  of  any  sketch  or  any  showing  other 
than  the  written  part  of  the  order,  and  that  he  cannot 
tell  us  anything  of  that  sort  that  he  remembers  about 
that  order  any  more  than  that  he  received  the  order 
for  the  different  articles  specified;  that  there  was  no 
delay  incidental  to  the  taking  up  of  that  work  that  he 
remembers,  namely,  the  work  on  that  order,  and  that 
he  does  not  know  that  he  communicated  with  Wilson, 
the  defendant,  about  that  particular  reamer  in  any 
way,  and  that  he  has  no  such  recollection,  and  that  he 
does  not  remember  having  sent  Mr.  Wilson  that  order 
or  any  letter  regarding  it  or  any  communication  of  any 
kind  unless  possibly  he  told  Wilson  over  the  telephone 
that  he  had  had  an  order  or  that  Bole  had  sent  down 
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an  order;  that  he  does  not  remember  telling  Bole  after 
he  returned  from  Maricopa  that  he  communicated  with 
Wilson  about  that  order  and  that  Wilson  had  refused 
to  make  any  change  in  the  order,  having  no  recollection 
as  to  that;  and  that  a  standard  reamer  was  shipped 
on  that  order,  not  different  from  any  other  reamer 
made  in  the  factory;  and  that  he  does  not  remember 
any  complaint  received  from  the  Sunset  Monarch  Oil 
Company  with  respect  to  the  nature  of  that  reamer 
[line  I,  p.  651,  line  i,  p.  516,  transcript].  Willard 
testifies  in  the  interference  proceeding  [Q.  303,  pp. 
354-355,  transcript]  that  when  he  looked  up  the  shop 
records  two  or  three  years  previously  to  attempt  to 
locate  what  was  sent  in  with  this  order  of  Bole's  from 
Maricopa,  and  when  he  could  not  find  any  written 
requisition  or  order  from  Bole,  that  the  original  order 
was  missing.  This  was  long  before  this  controversy 
arose.  Where  did  that  order  go  to?  It  was  long 
before  Bole  ever  claimed  to  Wilson — wdiich  we  con- 
tend V'/as  by  the  letter  of  January  17,  19 13 — that  Bole 
was  the  inventor.  Again,  where  did  this  order  go  to? 
Bole  and  Willard  are  shown  to  have  been  old,  close 
friends,  and  yet  Willard  testifies  squarely  against  his 
friend,  his  testimony  strengthening  in  the  interference 
case  as  he  proceeds,  he  having  a  perfect  right  to  change 
his  testimony  or  increase  its  fofce  and  strength  before 
the  ending  of  his  deposition.  He  testifies  that  he  never 
saw  any  sketches  distributed  throughout  the  letter 
order  of  September,  1908  [RDQ  112,  pp.  435-436, 
transcript],  clearly  contradicting  Bole  as  to  the  sketches 
being   sent   in   with   this  order,   after  having  time   to 
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think  over  the  matter,  and  Bole  and  Willard,  it  is  to 
be  remembered,  were  frequently  out  on  trips  and  at 
ball  games  together,  on  which  occasions  Bole  discussed 
with  him  contemplated  business  plans  or  changes  in 
devices  that  he  had  under  way  [Qs  63-65,  p.  427, 
transcript]. 

Willard  further  testifies  that  there  were  no  sketches 
in  that  letter  or  order,  that  he  saw,  under  recross-ex- 
amination  [RXQs  165-167,  p.  445,  transcript]. 

So  Bole  is  squarely  contradicted  as  to  this  order 
letter  alleged  to  contain  sketches  and  description  of  the 
key  constituting  the  essence  of  the  invention  of  the  pat- 
ent in  suit.  There  remains,  then,  as  to  any  claim  of  Bole 
as  to  the  invention,  prior  to  the  time  when  Wilson  put 
the  invention  into  practice,  only  the  meager  testimony 
of  Adams  and  the  fugitive  chalk  sketch  on  tne  lathe, 
and  the  improper  deposition  of  Heber,  these  both  pro- 
duced from  two  old  friends  of  Bole's,  and  this  meager 
stuff  is  wiped  out,  in  effect,  by  the  contradiction  of 
Bole's  friend  Willard.  Wilson  denies  that  Bole  ever 
disclosed  this  invention  to  him,  pointing  out,  as  we 
have  shown,  that  the  first  he  ever  heard  of  Bole's 
claim  of  such  invention  was  by  the  letter  of  January 
27,  1913,  over  four  years  after  Bole  claims  to  have 
made  the  invention.  Wilson's  denial  that  Bole  ever  put 
before  him  in  any  way  prior  to  his  making  out  the 
order  for  making  over  reamer  120  with  the  first  single- 
piece  key  put  into  a  reamer,  as  a  design,  construction 
or  the  like,  or  in  any  manner  exhibiting  or  saying  any- 
thing to  Wilson  about  same,  the  key  that  he  alleged 
he  invented  prior  to  that  time,  in  lines  20-31,  p.  96, 
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transcript,  leaves  Bole  at  sea,  with  no  terra  firma 
to  stand  upon  as  to  his  putting  this  invention  be- 
fore Wilson  before  Wilson  independently  worked  it 
out  and  put  it  into  practice,  even  upon  the  shadowy 
assumption  that  he  had  the  invention  or  was  in  pos- 
session of  it  theretofore.  This  first  reamer  with  the 
key  was  made  over  on  an  order,  number  6904,  placed 
February  3,  191 1,  as  see  Defendants'  Exhibit  Order 
Papers  and  Sketches  Pertinent  to  the  Making  Over  of 
Reamer  120,  and  order  number  6904,  together  with  the 
shipping  envelope  (respectively  Defendants'  Exhibits 
6  and  7),  and  Defendants'  Exhibit  8. 

Bole's  attempt  to  carry  work  on  the  invention  in 
the  shop  of  the  defendant  corporation  prior  to  the  work 
commenced  on  reamer  120  under  Wilson's  order  of 
February  3,  191 1,  is  reflected  in  line  7,  p.  573,  to  line 
17'  P-  575]-  I"  this  he  sadly  fails  and  admits  his 
error,  for  while  he  states  he  is  positive  about  the  first 
reamer  because  it  is  his  opinion  that  the  work  started 
on  that  reamer  before  the  3rd  of  February,  and  he 
would  say  about  the  middle  of  January,  when  he  is 
asked  if  it  was  made  before  his  alleged  sketch  of  Janu- 
ary 27,  191 1,  he  admits  that  he  should  judge  he  was 
wrong,  and  that  he  has  no  foundation  for  his  state- 
ment that  February  3rd  was  too  late  a  date  for  the 
commencement  of  the  first  reamer  with  a  single-piece 
key.  Of  course,  Bole  would  not  he  foolish  enough  to 
admit  that  anything  was  done  about  this  key  in  the 
shop  before  the  time  he  says  he  made  a  sketch  of  it; 
for  it  would  be  foolish  to  attempt  to  perpetuate  a  thing 
by  m.eans  of  any  such  sketch  as  that  of  January  2J, 
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Kji I,  if  in  fact  it  had  been  made  on  a  sJiop  order  and 
that  order  perpetuated  tJie  transaction — unless  it  ivere 
to  perpetuate  the  key  remover,  zvhich  is,  on  the  very 
face  of  that  sketch,  the  thing  the  sketch  is  supposed  to 
shozv.  It  is  very  significant  that  this  sketch  was  gotten 
np  a  day  after  Wilson  says  he  first  commenced  to 
definitely  zvork  out  this  key,  and  that  Bole  says  it 
zjuas  made  in  Wilson's  shop.  Without  doubt  he  ob- 
tained any  idea  that  he  ever  had  of  this  key  from 
Wilson.  Bole  certainly  stands  peculiarly  alone  in  at- 
tempting to  make  out  his  case  of  priority  of  invention 
or  of  any  disclosure  to  Wilson. 

Bole's  Exhibit  January  27,  1911,  Sketch. 

Bole's  only  other  physical  evidence,  aside  from  the 
postal  card  above  referred  to,  which  does  not  prove  any- 
thing in  point,  or  only  helps  to  prove  what  we  admit, 
that  Bole  was  in  Maricopa  in  September,  1908,  is  this 
remarkable  exhibit.  Complainants'  Exhibit  E,  or  the  so- 
called  Bole  sketch  of  January  27,  1911.  As  to  this 
sketch,  which  he  says  he  made  at  the  shop  of  the  Wil- 
son &  Willard  Manufacturing  Company  on  January 
27,  1911,  a  most  significant  thing  is  that  upon  its  very 
face  Bole  is  referred  to  as  the  inventor  of  a  key- 
removing  tool  and  not  of  the  one-piece  key  itself.  It 
is  most  reasonable  to  assume  that  Bole  made  this  sketch 
after  the  invention  in  issue  in  this  case  was  disclosed 
to  him  by  Wilson,  and  to  perpetuate  Bole's  idea  of  a 
lever  for  prying  out  the  one-piece  key.  The  first  pres- 
entation of  this  sketch  to  vision  stamps  it  as  either 
an  abortion  or  a  monstrosity. 
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It  is  doubtful  if  ever  there  was  previously  offered 
in  evidence  a  purported  witnessed  sketch  of  wdiich  the 
signatures  of  the  purported  witnesses  occupied  the 
central  portion  of  the  field,  with  the  matter  purporting 
to  be  witnessed  tucked  into  one  corner,  and  with  the 
purported  inventor's  name  beneath  the  purported  signa- 
tures of  the  witnesses.  Th.e  one  thing  that  stands  out 
in  this  sketch  is  the  matter  comprising  the  word  "w^it- 
ness"  and  the  writing  "W.  H.  Fahnestock"  and  "E.  F. 
Grigsby."  It  is  significant  the  sketch  was  made  in 
indelible  purple  pencil  and  the  witnesses'  signatures 
were  made  in  black  ink.  This  sketch  is  on  an  ex- 
tremely small  piece  of  linen,  and  the  presumption 
is  that,  as  neither  Fahnestock  nor  Grigsby  remem- 
bers ever  having  seen  it  before  the  interference  pro- 
ceeding, that  the  signatures  of  these  purported  wit- 
nesses were  on  the  linen  surface  first,  there 
being  portions  of  the  purplish  indelible  pencil  mat- 
ter superimposed  upon  the  black  signature  lines  so 
as  to  tend  to  prove  this  sequence;  that  the  al- 
leged witnesses'  signatures  must  have  been  written 
upon  the  surface  when  it  was  part  of  a  larger  surface, 
as  it  would  be  impossible  to  hold  the  material  of  the 
exhibit  in  its  present  form  and  at  the  same  time  get 
between  the  fingers  or  anything  else  so  holding  it,  and 
make  the  bold  signatures  appearing  under  the  w^ord 
"witness";  and  no  person  could  write  the  uncramped, 
bold,  purported  signatures  of  the  alleged  witnesses  as 
they  were  wTitten  on  a  surface  of  this  form  and  size, 
and  that  whoever  wrote  the  word  "Fahnestock"  would, 
of  necessity,  and  because  of  the  well  known  personal 
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characteristic,  common  to  all  persons,  have  cramped 
the  writing,  at  least  toward  the  termination  thereof,  to 
prevent  running  over  the  right-hand  edge  of  the  sur- 
face. Probably  Bole  found  these  signatures  on  some 
drawing  on  linen,  in  the  lower  right-hand  corner  of  it, 
where  there  is  a  finished  selvage  edge  on  the  bottom 
of  the  linen,  put  in  the  matter  above  and  below  the 
signatures,  together  with  the  word  "witness,"  and  thus 
constructed  this  exhibit.  Although  in  his  testimony  in 
the  interference  he  does  not  say  anything  about  trim- 
ming down  this  sketch  from  a  larger  surface,  in  the 
present  case  he  testifies  that  there  was  a  larger  sheet 
of  material  when  Fahnestock  and  Grigsby  signed  their 
names  to  it  [line  17,  p.  541,  to  line  17,  p.  542,  tran- 
script]. This  discrepancy  in  his  testimony  is  extremely 
interesting,  also  his  testimony  that  the  tracing  was 
made  from  a  drawing  [lines  1-6,  p.  543,  tran- 
script], and  that  he  supposed  he  destroyed  that 
drawing.  There  is  not  a  word  said  about  this 
in  his  original  deposition,  which  is  in  evidence. 
Grigsby  testifies  that  the  first  time  he  ever  saw  this 
sketch,  Complainants'  Exhibit  E,  to  his  recollection, 
was  in  Mr.  Lyon's  office,  the  attorney  for  the  com- 
plainants, at  the  time  Mr.  Lyon  was  taking  testimony 
for  Bole  in  the  interference  case,  which  was  in  19 14 
[lines  4-17,  p.  661,  transcript].  Fahnestock  testifies 
that  the  first  time  he  ever  saw  the  sketch  was  when  he 
was  called  upon  to  testify  in  the  interference  proceed- 
ings in  1914,  to  the  best  of  his  knowledge  [lines  10-15, 
pp.  665-666,  transcript].  Grigsby  does  not  remember 
ever  signing  on  tracing  paper  for  anyone  [lines  24-32, 
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p.  66i,  transcript].  This  piece  of  evidence,  namely,  this 
sketch,  Complainants'  Exhibit  E,  therefore  goes  beg- 
ging, with  no  support  but  Bole's  own  testimony. 

In  order  to  show  that  whatever  Bole  did  get  up,  if 
he  got  up  anything  pertinent  to  this  lever  for  re- 
moving the  key,  although  the  record  shows  such  levers 
were  in  use  in  this  shop  for  other  purposes  prior  to 
January  27,  191 1,  was  of  no  account  anyway,  a  key 
and  lever  drawn  accurately  to  the  scale  of  these  parts 
shown  in  this  sketch  having  been  produced  and  put  by 
defendants  before  Bole  on  his  cross-examination  and 
Bole  admitted  that  they  were  practically  the  same  as  the 
sketch,  and  he  was  then  asked  to  say  if  that  key  is  the 
same  size  as  the  key  in  the  Wilson  reamer  in  evidence. 
Defendants'  Exhibit  i,  or  Defendants'  Exhibit  Single- 
piece  Key  Reamer,  and  he  replies  that  he  finds  that  it  is. 
He  then  is  asked  to  attempt  to  remove  the  key  and 
says  there  is  no  opportunity  to  get  the  lever  in  under. 
He  then  admits  that  he  does  not  know  that  he  ever 
intended  to  use  it,  but  got  it  up  with  the  idea  of  pro- 
tecting it,  but  never  did  anything  further  towards 
protecting  it,  never  having  applied  for  any  patent  upon 
it  [line  6,  p.  536,  to  line  i,  p.  539].  In  other  words, 
whatever  Bole  did  get  up,  if  anything,  pertinent  to 
this  key,  is  this  lever  which  he  copied  from  a  lever 
already  in  the  defendants'  shop,  and  this  would  not 
work  to  remove  the  key.  The  very  thing  this  sketch 
of  January  27,  191 1,  purports  to  show  or  disclose  on 
the  claim  of  Bole's  inventorship  is  a  lever  which  is 
useless  for  the  key  which  Wilson  devised.  When  this 
sketch   was   made  there   is   no   reasonable   proof.      It 
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very  well  might  have  been  made  after  Bole  had  his 
rupture  with  Wilson  and  the  attempt  was  made  to 
pirate  upon  the  business  of  Wilson,  Bole  being  backed 
up  in  this  by  Wilson's  bitterest  competitor,  Double,  of 
the  Union  Tool  Company. 

Bole  Applied  for  Patents  for  Other  Things. 

Apparently  Bole  considered  this  key  invention,  if  he 
ever  devised  it,  to  be  of  so  little  importance  that  he  did 
not  apply  for  patent  on  same  until  Wilson  had  thor- 
oughly incorporated  the  key  in  his  reamer  business, 
so  that  he  could  parasitically  advance  upon  Wilson's 
established  business.  That  it  was  Bole's  practice  to 
file  applications  for  patents  for  other  things  is  clear 
from  the  record.  [See  lines  1-9,  p.  556,  transcript.] 
See  also  line  20,  p.  533,  to  line  19,  p.  534,  transcript, 
which  shows  that  in  one  case  in  1906  or  1907  Bole  was 
particularly  diligent  about  applying  for  patent  the  very 
day  he  evolved  the  idea. 

Bole  Admits  January  27,    1911,    Sketch   Was  to 
Perpetuate  Key  Remover  and  Not  Key. 

This  highly  significant  admission  is  made  in  line 
10,  p.  532,  to  line  19,  p.  533.  This  testimony  ties  the 
witness  down  as  to  anything  in  his  claim  of  invention 
as  reflected  by  this  sketch  to  the  lever  and  not  to  the 
key,  for  he  says  that  he  thought,  on  January  27,  1911, 
he  had  invented  a  new  key  remover,  and  that  he  did 
not  think  this  better  than  the  key  remover  he  claims 
he  originated  in  1908,  namely,  the  system  or  method 
of  driving  a  drift  under  and  then  driving  out  the  key; 
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that  as  a  matter  of  fact  he  thought  the  drift  was  best, 
that  being  what  was  finally  adopted  by  the  Wilson 
people.  Apparently  he  did  not  think  much  of  this 
alleged  key-remover,  which  we  have  shown  could  not 
remove  the  key  anyway,  by  Bole's  admitted  demonstra- 
tion in  the  court  room,  and  as  it  was  already  in  the 
shop  of  the  Wilson  people  in  substantial  equivalence,  he 
must  have  known  that  he  had  not  really  invented  any- 
thing. Such  a  lever  is  in  evidence  as  Defendant's  Ex- 
hibit 9,  namely,  the  lever  previously  used  in  the 
Wilson  shop. 

That  complainant's  attorney  must  have  considered 
this  Bole  January  27,  191 1,  sketch  peculiar  and  sus- 
picious is  seen  from  the  testimony  of  the  witness 
Adams  [line  9,  p.  629,  to  line  23,  p.  629,  transcript]  ;  for 
it  seems  that  when  Adams  came  down  to  testify  in  the 
interference  he  saw  this  sketch,  and  Bole  w^as  dis- 
cussing it  with  his  attorney,  Mr.  Lyon,  and  comment 
was  made  upon  the  contrast  between  the  signatures 
and  the  drawing. 

Another  significant  thing  about  tliis  sketch  is  that 
Bole  testifies  he  explained  the  key-remover  and  key 
to  Fahnestock  and  Grigsby  at  the  time  they  are  alleged 
to  have  witnessed  the  sketch,  and  yet,  wdth  all  the  im- 
portance that  attached  to  the  coming  in  of  the  new 
single-piece  key  reamer  in  the  Wilson  shop,  these  wit- 
nesses cannot  remember  having  ever  seen  the  sketch 
before  testifying  in  the  interference  suit  years  after- 
ward. It  is  significant  also  that  Bole  explained,  as 
he  says,  to  Fahnestock  and  Grigsby,  that  it  was  a  key- 
remover  shown  in  the  sketch.     He  doubtless  had  never 


—50- 

known  of  the  key  until  Wilson  produced  it  and  dis- 
played it  to  him,  and  all  he  was  considering  in  and  by 
this  sketch,  if  it  was  ever  produced  anywhere  near  the 
time  he  says  it  was,  was  the  key-remover,  which  was  a 
useless  thing  anyway,  and  which  anyone  would  be  apt 
to  forget,  or  at  least  anyone  in  the  shop  where  the 
similar  lever  to  that  in  evidence  was  known,  although 
Fahnestock  and  Grigsby  would  not  have  been  likely  to 
have  forgotten  any  such  sketch  if  it  pertained  to  the 
important  single-piece  key.  It  is  significant,  further, 
that  Bole  cannot  remember  anything  that  Fahnestock 
and  Grigsby  had  to  say  at  the  alleged  time  of  disclosure 
of  the  sketch  [line  13,  p.  540,  to  line  3,  p.  541 ;  line  26, 
p.  577,  to  line  13,  p.  578,  transcript].  We  contend  there 
never  was  any  such  disclosure. 

Bole's  Sum  Total  of  Proofs. 

Fairly  and  reasonably  marshalling  together  the  of- 
fered proofs  on  behalf  of  complainant,  we  find  the 
following  evidence: 

Bole's  Deposition: 

Squarely  contradicted  and  discredited  by  Wilson, 
Willard,  Fahnestock  and  Grigsby,  and  only  partly  sup- 
ported by  Adams  and  the  improper  deposition  of  Heber, 
Naphas'  deposition  being  rendered  worthless  by  con- 
tradiction. 

Bole's  January  27,  191 1,  Sketch: 

In  effect  disproven  by  Fahnestock  and  Grigsby,  the 
alleged  witnesses  thereto. 
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Bole  Postal  Card  Mailed  to  Heber: 

Unchallenged  so  far  as  it  tends  to  establish  the  fact 
that  Bole  was  in  Maricopa  during  September,  1908, 
which  we  admit. 

This  whole  case  must  fall  or  stand  with  Bole's  depo- 
sition, about  which  all  the  rest  of  the  purported  evi- 
dence clusters;  and  Bole  being  discredited  and  contra- 
dicted, and  the  January  27,  191 1,  sketch  being  discred- 
ited, this  court  is  asked  to  find  for  appellees  upon  the 
evidence  of  an  unimpeached  postal  card. 

Again  we  assert  that  this  court  must  believe  all  of 
appellee's  witnesses,  and  that  Bole's  father,  and  Austin, 
the  shoe  man,  and  Hubbard,  who  were  not  called,  would 
have  corroboratively  testified;  and  must  disbelieve  prac- 
tically all  of  appellants'  witnesses,  in  order  to  affirm 
the  decree  of  the  lower  court. 

Again  zve  reiterate  that  the  lozuer  court  erred  in 
finding  Bole  an  original  inventor,  in  finding  that  Bole 
ever  disclosed  the  invention  to  Wilson,  in  finding  Bole 
a  prior  inventor  if,  in  fact,  he  was  an  original  inventor, 
because  of  the  diligence  of  Wilson  and  the  total  want 
of  diligence  of  Bole,  and  in  finding  that  the  Bole  patent 
zvas  not,  in  fact,  anticipated  and  void  because  of  the 
admitted  diligent  reduction  to  practice  by  Wilson  and 
its  long  continuance  in  the  presence  of  Bole  during  a 
period  of  some  22  months  before  Bole  applied  for 
patent,  and  in  not  finding  that  Bole  obtained  all  his 
knowledge  and  information  about  the  invention  from 
Wilson. 

It  was  a  most  remarkable  thing  for  Bole  to  rely  upon 
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Wilson  and  his  compaity  to  preserve  his  record,  if  he 
ever  made  one,  pertinent  to  the  original  invention  of 
this  key,  and  at  the  same  time  permitted  Wilson  to 
manufacture  the  reamer  montli  after  month  and  vigor- 
ously assert  his  claim  thereto  without  protest  and  with- 
out filing  any  application  for  patent.  The  Patent 
Office  has  twice  passed  upon  this  same  issue  of  orig- 
inality and  novelty  of  the  key  invention  as  between 
Bole  and  Wilson,  both  times  finding  Wilson  to  be  the 
true,  original  and  prior  inventor,  this  interference  rec- 
ord being  before  this  court  in  Defendant's  Exhibits, 
Certificate  of  Patent  Office  as  to  Wilson  v.  Bole  Inter- 
ference, Certified  Copy  of  File  Wrapper  in  the  Matter 
of  the  Application  of  E.  C.  Wilson  in  Improvement  in 
Under-Reamers,  and  the  decision  of  the  Examiner  of 
Interferences  in  the  Patent  Office  finding  Wilson  the 
original  and  prior  inventor  of  the  issue  of  the  patent 
in  suit.  At  the  hearing  there  will  be  produced  for 
filing  certified  copy  of  the  decision  of  the  Board  of 
Examiners  in  Chief  affirming  the  opinion  of  the  Ex- 
aminer of  Interferences,  and  the  court  will  be  asked  to 
receive  and  consider  or  take  judicial  notice  of  the 
same,  it  being  a  certified  record  of  a  decision  of  a 
department  of  the  federal  government. 

V. 

Wilson's  Independent   Diligent   Anticipatory   Activity 
and  his  Disclosure  of  the  Invention  to  Bole. 

We  turn  now  to  the  record  in  this  case  showing  the 
independent  and  diligent  anticipatory  activity  of  Wil- 
son in  and  about  the  invention  and  his  disclosure  of  the 
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invention  to  Bole,  all  dating  back  in  initiation  to  the 
last  part  of  January  or  first  part  of  February,  191 1. 
It  is  to  be  borne  in  mind  that  Bole  is  supposed  long 
before  to  have  disclosed  the  invention  to  Wilson.  Had 
he  so  done  is  it  likely  Wilson  would  have  slept  upon 
the  advantages  of  this  invention,  which,  in  its  at- 
tractiveness in  the  trade  and  field,  w^as  so  superior  an 
advantage  to  the  old  block-and-screw^  or  pin  type  of 
spring-confining  means  and  the  old  two-piece  key-and- 
plug  type  of  spring-confining  means, — had  as  a  matter 
of  fact  this  invention  been  before  him  at  a  prior  time? 

We  wnll  now  dissect  the  testimony  of  the  witnesses 
for  Wilson,  bearing  in  mind  that  Wilson  was  the  man 
logically  and  naturally  to  produce  this  invention,  inas- 
much as  he  had  produced  the  earlier  just-mentioned 
types  of  spring-controlling  means,  and  that  he,  and 
not  Bole,  was  the  reamer-maker,  and  had  been  for 
years,  and  that  it  is  not  shown  that  Bole  ever  made  a 
reamer  or  ever  reduced  to  practice  in  any  manner  the 
invention  of  the  patent  in  issue. 

E.  C.  Wilson  testifies  generally  as  to  the  nature  of 
his  business  and  that  of  his  company  and  of  his  com- 
mencement of  making  reamers  back  in  the  year  1904, 
this  testimony  showing  that  he  has  been  closely  identi- 
fied for  years  with  the  oil  well  tool  and  under-reamer 
business,  and  that  he  has  had  a  training  at  Stanford 
University  following  a  public  school  education  [line  28, 
p.  78,  to  line  19,  p.  94,  transcript].  Beginning  with  line 
13,  p.  88,  and  thence  continuing  on,  he  testified  as  fol- 
lows:   That  the  first  order  for  a  reamer  with  a  single- 
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piece  key  like  that  in  Defendant's  Exhibit  Wilson 
Single-piece  Key  Reamer,  was  made  up  on  February  3, 
191 1 ;  that  it  was  dictated  by  himself  in  the  office  of 
the  Wilson  &  Willard  Manufacturing  Company,  the 
defendant,  and,  when  typewritten  in  the  usual  form, 
was  sent  to  the  foreman  for  execution;  that  William 
G.  Knapp  was  the  foreman  of  the  shop  at  that  time 
but  is  not  now  connected  with  the  shop.  The  order  is 
produced  and  is  in  evidence,  together  with  the  com- 
panion order,  the  first  being  order  No.  6904  and  the 
second  being  order  No.  7056  (see  Wilson  Exhibit 
February,  191 1,  Wilson  &  Willard  Manufacturing 
Company's  Shop  Record  Slips;  and  Defendant's  Ex- 
hibits 6,  7  and  8).  The  latter  order,  7056,  was  made 
up  by  Mr.  Knapp,  and  the  testimony  of  Houriet  and 
Ridgren,  workmen  in  the  shop,  and  of  Knapp,  the 
foreman,  and  Willard  of  the  defendant  company,  all 
establish  the  making  up  of  these  orders  and  the  exe- 
cution of  the  same  in  the  shop.  Wilson  gave  orders, 
and  made  a  sketch  of  a  Tee  for  the  reamer,  and  turned 
it  over  to  Mr.  Knapp,  at  the  same  time  giving  him  in- 
structions in  regard  to  the  type  of  spring  to  use  and 
also  in  regard  to  the  one-piece  key  which  was  to  be 
used  in  that  reamer;  and  that  the  reamer  was  changed 
over,  reamer  120,  which  was  a  reamer  of  the  old  style 
two-piece  key  type,  into  a  single-piece  key  reamer  as 
per  his  instructions,  a  larger  Tee  being  made,  a  larger 
spring,  and  a  one-piece  key  like  that  of  the  issue,  and 
the  lower  end  of  the  under-reamer  body  being  drilled 
out  to  fit  in  a  safety  bolt.  He  testifies  that  there  was 
considerable  trouble  in  removing  the  key,  and  it  was 
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one  day  discovered  by  the  machinist  Houriet  that  by 
simply  driving  a  wedge  or  the  pointed  end  of  a  file 
underneath  this  key  he  could  pry  it  up  to  such  a  posi- 
tion that  the  operator  could  drive  it  out  from  the  op- 
posite side.  It  seems  that  Wilson  had  always  been 
somewhat  troubled  about  removing  the  key,  and 
Houriet's  solution  settled  the  matter.  It  will  later  be 
seen  that  Bole,  when  Wilson  disclosed  the  key  to  him, 
suggesting  prying  it  up  and  driving  it  out,  presumably 
in  line  with  his  ideas  about  the  lever,  but  that  this 
was  not  the  method  adopted  [line  21,  p.  94,  to  line  31,  p. 
97,  transcript].  Upon  this  misadvice  Bole  rests  prob- 
ably all  his  foolish  contention  that  he  had  something 
to  do  with  designing  the  key,  while  he  only  suggested 
an  unadopted  and  improper  method  of  prying  it  out.  It 
seems  that  this  reamer  was  not  sold  until  along  in  the 
early  summer,  and  was  shipped  to  the  Norbeck  &  Nich- 
olson Company  in  Dakota  [line  17,  p.  98,  to  line  12,  p. 
100,  transcript].  It  seems  that  a  drawing  was  made 
showing  the  key,  by  tracing  the  outline  of  the  key 
of  reamer  120,  in  evidence  with  the  other  record  papers 
pertinent  to  reamer  120,  and  whereby  were  preserved 
the  dimensions  of  this  key,  such  sketch  showing  the 
key  to  have  been  completed  by  April  22,  191 1,  the  wit- 
ness testifying  he  made  the  outline  of  the  key  on  that 
date  [Knapp  testimony,  lines  11-6,  pp.  213-214,  tran- 
script]. The  witness  E.  C.  Wilson  testifies  that  he  was 
president  of  the  defendant  company  when  this  work 
was  done  on  reamer  120  to  include  the  single-piece  key, 
and  then  goes  on  to  testify  that  the  first  he  had  to  do 
with   the   single-piece   key   device   was    specifically    in 
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January,  191 1,  although  as  early  as  1906  it  had  oc- 
curred to  him  as  an  idea,  and  on  many  occasions  before 
the  order  was  made  up  on  February  3,  191 1.  He  then 
goes  on  to  state  that  on  January  26,  1911,  he  received 
an  order  from  the  Pacific  Iron  Works  of  McKittrick 
for  an  old  style  slotted  Tee  for  12^2  inch  Wilson 
under-reamer  to  be  shipped  by  express;  that  the  order 
was  filled  on  that  day,  and  that  he  was  surprised  to 
find  that  there  was  a  reamer  of  that  type  still  in  use; 
that  he  had  abandoned  the  use  of  the  slotted  Tee  on 
account  of  the  weakness  of  the  Tee,  it  breaking  through 
the  slot;  that  he  had  depended  upon  a  draughtsman 
whom  he  had  employed  w^hen  that  reamer  was  first 
constructed  to  so  apportion  the  Tee  as  to  lay  it  out  to 
the  working  size  of  the  drawings  as  to  give  that  Tee 
all  the  strength  possible,  but  that  the  breakage  of  those 
Tees  caused  him  to  abandon  the  use  of  them  and  to  go 
back  to  the  block-and-screw  type;  so  that  this  order 
received  in  January,  191 1,  again  brought  to  his  mind 
the  possibility  that  there  was  merit  in  the  Tee,  and  for 
the  first  time  it  occurred  to  him  that  it  was  barely 
possible  the  draughtsman  had  made  an  error  in  his 
dimensions  and  had  not  made  the  Tee  as  strong  as  it 
could  be  made;  that  Wilson  went  over  to  a  draughting 
board  and  himself  laid  out  one  of  the  Tees  of  the 
slotted  type,  increasing  its  size  and  making  it  the  size 
he  had  discovered  when  he  commenced  to  work  on  it 
himself  that  it  could  be  made;  that  he  was  surprised  to 
find  that  it  was  fully  twice  as  strong  as  those  they  had 
made;  that  he  then  made  up  his  mind  that  he  would 
go  back  to  the  slotted  Tee  type,  using  the  larger  pro- 
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portions;  that  with  that  idea  thoroughly  settled  he 
checked  up  by  comparing  his  figures  with  those  of  his 
brother's,  they  going  over  it  very  carefully  January  26, 
iQii,  and  he  then  made  up  his  mind  that  it  was  pos- 
sible to  make  a  single-piece  key  which  might  overcome 
a  few  of  the  minor  troubles  they  had  had  with  the 
double  type  key;  that  the  idea  he  had  back  in  1906  and 
1907  then  occurred  to  him  and  he  pondered  over  that 
idea.  Pondered  over  that  idea  and  keys  three  or  four 
.days,  making  sketches  of  them  and  thinking  them  over 
and  studying  th.em  over  at  home,  and  could  not  de- 
termine in  his  own  mind  which  was  the  better  form  of 
those  keys  to  try  out  first  in  this  new  type  of  reamer; 
that  he  finally  concluded  one  day  to  call  some  of  the 
boys  together  and  get  their  opinion  as  to  which  would 
be  the  better  type  of  key,  and  that  some  time  about 
February  i  or  2  or  3  he  called  some  of  the  boys  to- 
gether and  explained  to  them  that  he  was  going  back 
to  the  slotted  Tee  type,  having  become  satisfied  that  it 
was  tlie  best,  and  having  discovered  that  he  could  in- 
crease the  strength  of  the  Tee  so  that  that  trouble 
could  be  settled  and  overcome,  but  that  he  was  not 
sure  which  style  of  key  he  could  use;  that  he  then 
produced  some  little  sketches  which  he  had,  which  he 
had  been  thinking  over,  and  said,  ''Here  are  the  differ- 
ent ideas  I  have,"  and  one  of  which  would  have  to  be 
held  in  with  a  plug  and  another  one  probably  with 
two  plugs,  and  one  dispensing  with  the  use  of  the  plug 
at  all,  but  with  a  key,  and  while  he  could  see  that  it 
was  stronger  and  probably  more  convenient  to  put  in 
place,  he  was  uncertain  as  to  the  best  method  of  re- 
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moving  it  from  the  reamer  when  it  was  in  place,  the 
tension  of  the  spring  being  very  great  and  it  being  a 
particularly  difficult  matter  to  get  the  key  out.  Repro- 
ductions of  these  sketches  he  made  are  in  evidence  as 
"Defendant's  Wilson  Reproduction  Sketch  of  Sketches 
of  Late  January  and  Early  February,  191 1";  that  in 
the  conversation,  at  which  Mr.  Wilcox,  his  brother, 
W.  W.  Wilson,  and  Mr.  Bole  were  present,  and  he 
thought  Mr.  Knapp  and  Mr.  Willard,  he  said,  "Here 
is  the  best  key.  I  can  see  that.  It  will  stay  in  the 
reamer  without  the  use  of  any  plug  at  all,  but  we  will 
have  trouble  to  remove  it";  that  at  that  juncture  Mr. 
Bole  suggested  to  pry  it  out,  but  that  he  said,  "Very 
well.  We  will  admit  that  it  can  be  pried  out,  but 
won't  it  give  so  much  trouble  in  doing  so  that  it  will 
probably  condemn  it  and  drillers  won't  use  it?";  that 
Bole  said,  "No;  I  can  devise  a  tool  that  will  pry  it  out"; 
that  Wilson  said,  "I  can  devise  a  tool  that  will  pry  it 
out,  but  I  think  it  will  give  us  a  good  deal  of  trouble"; 
and  that  after  further  discussion  the  boys  agreed  with 
him  that  that  was  the  better  style  of  key  and  it  was 
well  worth  trying,  and  that  with  that  point  settled  they 
proceeded  to  make  up  a  single-piece  key  as  he  desired, 
and  that  that  was  the  genesis  of  the  key,  and  that  he 
had  some  little  sketches  which  he  put  before  these  per- 
sons at  the  time  mentioned,  in  February,  191 1,  "which 
he  had  been  carrying  around  for  several  days,"  and 
that  it  was  in  this  way  he  submitted  these  ideas  to  these 
men  for  their  consideration,  and  that  he  does  not  think 
he  preserved  these  sketches  at  all,  but  that  the  key 
was  probably  made  up  from  one  of  the  sketches  he 
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showed  the  boys  at  the  time,  one  of  the  original 
sketches.  The  reproduction  sketches  in  evidence  were 
offered  in  the  interference.  The  witness  then  tells  the 
court  what  the  various  sketches  represent  [line  2,  p. 
104,  to  line  26,  p.  112,  transcript].  The  witness  then 
refers  to  a  copy  of  a  letter  he  wrote  to  Williams  of  the 
Pacific  Iron  Works  at  McKittrick  on  the  day  he  re- 
ceived the  order,  namely,  January  26,  191 1,  fixing  the 
time  of  his  commencement  to  work  over  the  under- 
reamer  to  include  the  single-piece  key  [line  2y^  p.  112, 
to  line  19,  p.  115,  transcript].  The  witness  also  pro- 
duces a  letter  which  he  received  from  Mr.  Williams 
in  response  to  his  letter,  the  same  being  dated  January 
28,  191 1,  and  which  further  fixes  this  time  and  is  in 
evidence  as  Defendant's  Exhibit  Pacific  Iron  Works 
Letter  of  January  28,  191 1  [line  20,  p.  115,  to  line  25, 
p.  116,  transcript].  The  witness  now  identifies  the 
parties  Willard,  Knapp,  Wilcox,  Bole  and  W.  W. 
Wilson,  who  were  present  at  the  conference  in  the 
first  part  of  February,  1913,  about  the  key,  W.  W. 
Wilson  being  his  brother,  Robert  E.  Bole  being  the 
party  for  whom  the  company  was  then  making  pumps 
(Bole,  complainant),  C.  E.  Wilcox,  a  salesman,  and 
Knapp,  the  foreman,  and  Willard,  his  partner  in  the 
defendant  corporation  [lines  2^]-"^,  pp.  116-117,  tran- 
script]. Witness  also  produces  an  order  dictated  by 
himself  on  receipt  of  the  order  from  the  Pacific 
Iron  Works  of  McKittrick  on  January  26,  191 1,  the 
date  of  the  shipment  being  the  same  day,  the  slips 
being  in  evidence  as  Defendant's  Exhibit  Pacific  Iron 
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Works,  January  26,  191 1,  Shop  Order  Slips  [line  9, 
p.  117,  to  line  5,  p.  118,  transcript]. 

The  witness  then  produces  the  shipping  receipt 
of  May  25,  191 1,  for  the  shipment  of  another 
under-reamer,  496,  with  a  small  lever  attached, 
shipped  to  the  Kern  Trading  &  Oil  Company 
at  Kerto,  California,  May  25,  191 1,  a  reamer 
commenced  after  reamer  120  was  made  over,  the 
shipping  receipt  being  in  evidence  as  Defendant's 
Exhibit  B  [line  6,  p.  118,  to  line  11,  p.  119,  transcript]. 
The  witness  then  testifies  [lines  12-8,  pp.  1 19-120, 
transcript]  that  he  received  his  knowledge  of  the 
single-piece  key  in  issue  from  his  own  conception,  and 
that  subsequent  to  1906  or  1907  and  prior  to  the  time 
he  made  preparations  for  making  over  reamer  120 
he  received  from  no  other  source  any  information  or 
knowledge  with  respect  to  such  single-piece  key.  TJiis 
is  a  clear  denial  that  Bole  ever  conveyed  any  such  in- 
formation to  him;  also  that  he  had  never  seen  such  a 
one-piece  key  prior  to  the  time  last  mentioned,  or  prior 
to  February  3,  191 1,  and  that,  prior  to  February  3,  191 1, 
he  had  never  seen  a  cut  or  drawing  or  any  descriptive 
matter  disclosing  any  such  one-piece  key  excepting 
those  he  had  made  himself;  and  that  prior  to  February 
3,  191 1,  no  such  single-piece  key  was  ever  described 
to  him  by  word  of  mouth  or  otherwise  by  any  other 
person  [line  12,  p.  119,  to  line  3,  p.  121,  transcript]. 

It  is  perfectly  clear  from  this  testimony,  which  is 
thoroughly  corroborated,  as  we  shall  see,  by  Willard, 
W.  W.  Wilson  and  Wilcox,  that  Wilson  definitely  and 
finally  conceived  of  this  single-piece  key  in  issue  about 
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January  26,  191 1, — ivhich  is  a  day  before  the  date  of 
the  Bole  January  2'j,  iQii,  sketch;  that  he  made 
sketches  of  that  key  and  several  others  within  a  few 
days  of  that  time,  and  on  or  before  the  3rd  of  Febru- 
ary, 191 1,  he  disclosed  these  sketches  to  Bole  and  Wil- 
cox and  W.  W.  Wilson  at  least,  and  that  all  Bole  ever 
had  to  do  with  that  key  w^as  the  futile  suggestion  to 
pry  it  out,  as  reflected  in  the  dubious  January  27,  1911, 
sketch,  and  which  suggestion  was  never  adopted  be- 
cause Houriet  showed  how  to  pry  the  key  up  and  drive 
it  out.  The  defendant  Wilson  then  goes  on  to  testify 
that  his  business  in  under-reamers  has  run  up  to  from 
600  to  800  of  them,  and  that  probably  two  hundred  of 
them  were  made  with  the  one-piece  key  before 
February  19,  1913,  when  Bole  applied  for  pat- 
ent; and  then  produces  blue  prints  showing  the 
practice  of  the  shop  in  making  reamers  with 
the  key  of  the  issue  away  back  as  early  as  May  and 
June,  191 1.  The  witness  testifies  that  he  has  seen 
Wilson  reamers  in  operation  as  early  as  the  year  191 1 
^Une  4,  p.  121,  to  line  16,  p.  124,  transcript].  These 
blue  prints  or  tracings  of  the  same  are  in  evidence  as 
"Shop  Tracings  of  May  and  June,  of  Wilson  Under- 
Reamer  w^ith  the  Single-Piece  Key,"  The  appellees 
conceded  on  the  record  that  the  appellants  have  been 
marketing  the  invention  since  June,  191 1,  and  adver- 
tising and  selling  it,  and  that  they  had  been  successfully 
operating  it  as  early  as  July,  191 1  [lines  1-19,  p.  128, 
transcript].  The  witness  then  proves  extensive  cir- 
culation of  booklets  advertising  the  invention,  several 
thousand  of  them  being  printed  and  mailed  to  different 
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oil  companies  throughout  CaHfornia  and  the  eastern 
oil  fields  and  foreign  oil  fields  [line  4,  p.  129,  to  line  29, 
p.  130,  transcript]. 

All  of  this  shows  that  Wilson  was  diligent  in  putting 
the  invention  into  practice  and  selling  it  and  advertising 
it,  Bole  not  having  been  shown  to  have  ever  done  any 
such  thing  at  all.  This  testimony  also  speaks  clearly 
for  Wilson's  independent  act  of  invention  of  the  issue 
of  the  patent  in  suit  and  for  his  disclosure  to  Bole  in- 
stead of  any  disclosure  by  Bole  to  him,  and  shows  a 
clear  anticipation  of  the  Bole  patent  by  Wilson's  manu- 
facture and  sale  of  the  reamers  and  advertising  there- 
of, and  the  use  thereof,  and  leaves  Bole  with  nothing 
but  the  figments  of  imagination  attaching  to  his  earlier 
alleged  and  abandoned  invention  of  1908  at  Maricopa. 

Upon  the  record  there  appears  a  letter  [pp.  153-154] 
dated  February  28,  191 1,  written  to  one  J.  A.  Kibele,  at 
Bakersfield,  California,  describing  the  new  reamer 
with  a  single-piece  key  and  prophesying  what  a  success 
it  would  be  and  referring  to  the  prying  up  of  the  key 
and  the  driving  of  it  out.  Of  course  the  reamer  had 
not  been  completed  at  that  time,  and  what  was  stated 
was  prophetic,  but  it  shows  the  completion  of  the  in- 
vention as  far  as  Wilson's  conception  and  disclosure 
and  the  commencement  of  reducing  to  practice  are  con- 
cerned. It  must  be  remembered  that  the  reamer  with 
the  key  of  the  invention  was  not  completed  until  at 
least  in  April,  191 1,  which  was  well  within  the  two 
years  permitted  by  the  statute  within  which  to  file  ap- 
plications for  patent,  and  it  was  not  incumbent  upon 
Wilson  to  apply  for  that  patent,  as  he  did,  in  March, 


—63— 

iQi^,  until  just  before  the  expiration  of  the  statutory 
two  years,  as  he  was  vigorously  asserting  his  right  to 
the  invention  by  manufacture,  sale,  and  advertisement 
of  it.  With  Bole  the  case  was  different.  If  he  ever 
was  in  possession  of  the  invention  it  was  his  duty  to 
speak  out  to  Wilson  the  moment  Wilson  commenced 
to  use  the  invention  and  to  apply  for  patent  thereon 
without  letting  laches  run  against  him  and  allozving 
Wilson's  business  good  will  and  rights  to  pile  up. 

Complainants  tried  to  tangle  the  witness  Wilson  with 
respect  to  his  calling  of  the  various  parties  together 
for  the  key  conference  above  referred  to.  Whether  or 
not  they  were  singled  out  and  invited  separately  or 
found  together  in  a  group  in  the  shop  is  immaterial. 
The  fact  that  they  were  gotten  together  is  what  is  sig- 
nificant in  the  case  as  to  this  incident.  It  is  our  con- 
tention that  the  lengthy  cross-examination  of  this  wit- 
ness fails  to  break  down  his  direct  examination.  He 
shows  on  redirect  examination  that  the  question  of 
prying  the  key  out  was  probably  repeated  by  Wilson 
several  times  during  the  course  of  the  time  that  he 
moved  about  in  the  shop  from  place  to  place  as  he  was 
discussing  this  matter,  the  parties  walking  around  near 
the  shipping  desk  and  near  the  shaper  in  the  shop 
[line  i8,  p.  193,  to  line  13,  p.  195,  transcript].  The 
witness  testifies  [lines  5-14,  p.  197,  transcript]  that 
Bole  never  showed  him  any  tool  for  prying  the  reamer 
key  out.  It  is  not  claimed  that  he  never  showed  him  the 
alleged  January  27,  191 1,  sketch  either.  The  witness 
testifies  that,  in  spite  of  Bole's  uncorroborated  testi- 
mony that  he.   Bole,  had  been  working  up  a  single- 
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piece  key  for  a  reamer,  he,  Wilson,  did  not  know  and 
was  not  told  that  Bole  had  been  working  on  a  single- 
piece  key,  but  was  only  told  Bole  had  been  working  on 
a  lever  for  prying  out  the  single-piece  key.  It  wdll  be 
remembered  that  Bole  tried  to  make  out  that  there  was 
an  earlier  key  made  than  that  for  reamer  120,  and  that 
he  admitted  that  he  was  in  error  as  to  such  incident. 

The  testimony  of  Knapp  [pp.  199  to  219,  transcript] 
fully  corroborates  Wilson  as  to  his  foremanship  during 
191 1,  as  to  the  making  of  the  first  single-piece  key  in 
191 1  for  reamer  120;  that  Ridgren,  Berg  and  Houriet 
worked  on  it,  and  that  reamer  120  zvas  made  over 
under  instructions  from  the  defendant  Wilson  given 
to  himself ;  also  that  these  instructions  were  verbal, 
Wilson  taking  him  over  to  the  side  of  the  shop  where 
reamer  120  was  standing  and  explaining  to  him  that 
he  was  going  to  try  a  one-piece  key  in  the  reamer, 
Wilson  at  that  time  taking  a  pencil  and  drawing  on 
the  palm  of  his  hand  a  sketch  of  the  key  [lines  11-18, 
p.  201,  transcript].  He  then  refers  to  former  inter- 
ference reproduction  sketch  of  the  key,  in  evidence  as 
Defendant's  Exhibit  Knapp  Single-Piece  Key  Repro- 
duction. Knapp  then  goes  on  to  identifying  order 
6904,  and  his  receiving  the  same,  and  first  seeing  it 
February  3,  191 1.  He  then  describes  the  papers  per- 
tinent to  this  order  6904  and  order  7056  dictated  by 
himself  and  turned  in  by  himself  March  8,  191 1.  These 
slips  show  Knapp's  initials,  that  he  charged  to  the 
reamer  account  on  order  6904  for  the  labor  performed 
on  that  order  [lines  6-10,  p.  205,  transcript].    He  then 
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identifies  the  slips  turned  in  by  workmen  engaged  on 
that  order,   identifying  also  the  times  the  slips  were 
turned  in.     Knapp  then  testifies  that  to  his  knowledge 
Robert  E.  Bole,  the  complainant  in  this  case,  gave  no 
instructions  or  assistance  by  act  or  word  of  mouth  in 
connection  with  making  over   reamer    120  to   include 
the  single-piece  key,  which  is  the  first  single-piece  key 
shown  in  this  record  to  have  been  made  for  an  under- 
reamer,  and  shown  to  have  been  made  under  the  direc- 
tions of  E.  C.  Wilson,  whom  the  Patent  Office  has  twice 
found  to  be  the  inventor  thereof.     Knapp  also  testifies 
that  Bole  at  no  time  submitted  to  him  any  sketch  or 
drawing  or  outline  of  such  a  single-piece  key  prior  to 
the   completion   of   this   making   over   of   reamer    120 
[line  16,  p.  209,  to  line  10,  p.  210,  transcript],  and  also 
that    he,    Knapp,    received    no    instructions    as    to    the 
making  over  of  this  reamer   120  from  anybody  other 
than  the  defendant  E.  C.  Wilson.     Knapp  further  tes- 
tifies as  to  the  shipping  of  this  reamer  to  the  Norbeck 
&  Nicholson  Company  in  Dakota,  placing  the  time  as 
June,    191 1.     Knapp  positively  fixes  Al.   Houriet,  the 
workman  in  the  shop  referred  to  by  Wilson  in  this 
respect,  as  being  the  man  who  first  took  out,  with  the 
tang-end    of    a    file,    the    single-piece    key    from    this 
reamer  120,  he  being  one  of  the  machinists  in  the  shop, 
and  that  Knapp  saw  him  do  it  [line  17,  p.  211,  to  line 
16,  p.  212,  transcript].     At  this  point  Knapp  refers  to 
the  making  of  the  outline  of  the  key  on  the  brown 
paper  drawing  which   showed  the   Tee-bar   that  was 
used   in   reamer    120,   making  the   same   on  April   22, 
191 1,  for  a  shop  record  [line  17,  p.  212,  to  line  6,  p. 
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214,  transcript].  Knapp  clearly  establishes  this  reamer 
120  as  the  first  to  use  the  single-piece  key,  and  also 
testifies  that  prior  to  the  making  over  of  this  reamer 
120  he  had  never  seen  or  had  any  knowledge  of  an 
under-reamer  containing  such  a  single-piece  key.  Man- 
ifestly, Bole  never  had  anything  to  do  with  this  first 
key,  and  never  knew  of  a  single-piece  key  until  this 
one  was  made  [lines  7-21,  p.  214,  transcript].  The 
red  marks  on  the  brown  paper  sketch  having  the  Tee 
and  key  are  shown  to  have  been  made  by  Knapp  in 
the  office  of  the  shop  of  the  defendant  corporation, 
and  the  key  sketch  was  some  month  or  six  weeks  after 
the  key  w^as  completed,  the  notches  shown  in  the  key 
having  been  originally  intended  for  using  with  a  tool 
to  pry  the  key  up,  but  these  notches  having  been  aban- 
doned after  making  not  over  one-half  dozen  of  the 
keys  for  Wilson  reamers,  as  they  found  it  was  not 
necessary  to  use  them,  for  by  driving  a  wedge-shaped 
tool  underneath  the  key  it  would  raise  it  enough  so 
that  you  could  drive  it  out.  This  brown  paper  sketch 
is  specifically  in  evidence  as  Defendant's  Exhibit  Wil- 
son Reamer  Tee  and  Key  Sketch  of  191 1  [line  2^,  p. 
216,  to  line  24,  p.  218,  transcript].  The  original 
reamer,  fully  proven  as  it  is,  and  not  controverted  as 
to  its  manufacture,  is  not  attempted  to  be  introduced 
in  evidence,  and,  having  been  shipped  to  South  Dakota, 
was  not  available  and  doubtless  could  never  have  been 
produced,  inasmuch  as  these  reamers  more  or  less 
rapidly  wear  out  and  are  discarded  for  new  ones.  We 
have  admissions  as  to  the  extensive  manufacture  and 
sale  of  Wilson  reamers  anticipatory  of  Bole,  and  the 
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record  as  to  this  reamer  is  so  full  and  complete  that 
there  never  has  been  any  controversy  with  respect  to 
its   completion   and   shipment,    nor   can   there   be    any 
controversy  as  to  the  details  of  its  construction.     The 
witness   Knapp  tells  a  clean,  consistent,  corroborative 
story,  and  is  under  no  compulsion  or  influence  of  the 
defendants,  as  he  was  not  in  their  employ  at  the  time 
he  testified.     This  witness  testifies  also  that  there  was 
a  lever  shipped  with  reamer  120,  the  first  single-piece 
key  reamer,  and  that  levers  like  it  had  been  in  the  shop 
of   the   defendant   company   prior    to   that    time,    they 
having  used  a  similar  lever  for  raising  the  block  and 
compressing  the  spring  in  the  old-style  block-and-screw 
type  under-reamer,  and  it  had  been  in  the  shop  sub- 
stantially a  year  and  a  half   [line  2y,  p.  230,  to  line 
20,    p.    231,    transcript].      It    is     manifest,     as     above 
pointed  out,  that  Bole  never  invented  even  the  lever 
that  he  says  he  attempted  to  perpetuate  by  the   Janu- 
ary 2y,  191 1,  sketch. 

Albert  W.  Houriet  testifies  in  corroboration  of 
Knapp  and  Wilson  as  to  the  making  of  the  reamer 
with  a  single-piece  key,  that  is,  making  over  reamer 
120,  as  early  as  the  middle  of  February,  191 1,  and 
how  he  first  tried  to  pry  out  the  key,  and  that  he'  then 
told  the  foreman,  ^I  guess  you  don't  need  no  lever  to 
pry  it  out.  Here  is  a  simpler  way  to  get  at  it";  that 
he  took  an  old  file  there  and  drove  that  in  and  said, 
"You  take  the  tang  end  of  the  file  and  drive  it  in,  and 
then  you  can  drive  the  key  out,"  and  that  he  told  'fore- 
man Knapp  about  it  after  he  found  he  could  raise  the 
end  of  the  key  that  way;  that  he  had  never  seen  a  sin- 
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gle-piece  key  like  that  driven  out  that  way  before, 
clearly  showing  that  there  was  nothing  to  Naphas' 
testimony  about  Bole  removing  the  key.  He  fixes  the 
time  r.s  later  than  February  22,  1911,  when  he  first 
drove  the  file  under  the  single-piece  key  and  raised  it 
up  and  then  drove  it  out  [line  9,  p.  473,  to  line  15,  p. 
477,  transcript].  His  testimony  is  not  broken  down 
in  any  sense,  and  is  remarkable  testimony  for  a  ma- 
chinist working  in  a  shop  and  remembering  back  three 
or  four  years  in  the  routine  work  of  his  mechanical 
experience.  He  testifies  that  he  received  his  instruc- 
tions for  working  on  the  single-piece  key  from  the 
foreman,  and  thus  we  see  Bole  had  nothing  to  do 
■with  it. 

Fritz  R.  Ridgren,  another  witness,  who  worked  on 
the  single-piece  keys  for  Wilson  under-reamers,  tes- 
tifies that  he  made  the  first  one  in  the  early  part  of 
191 1.  He  is  not  now  working  for  the  Wilson  &  Wil- 
lard  Manufacturing  Company,  although  he  was  then. 
He  testifies  that  he  got  a  sketch  from  someone,  al- 
though he  does  not  know  who  gave  him  the  sketch, 
but  there  was  a  rough  pencil  sketch  on  a  piece  of 
wrapping  paper  handed  to  him.  This  must  have  been 
a  sketch  furnished  by  Wilson  through  Knapp,  for  the 
keys  that  he  made  in  conformity  to  this  sketch  were 
all  of  the  same  thickness  or  strength  as  to  any  one  size 
reamer,  thus  rebutting  Bole's  uncorroborated  testimony 
as  to  his  work  on  a  thinner  original  key,  which  of 
course  would  have  to  be  forged  in  the  shop  by  Rid- 
gren had  it  been  made  there,  as  Ridgren  testifies  there 
was  nobody  else  that  made  any  keys  except  him  that 
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he  knew  of.  Bole  practically  admitted  he  was  in  error 
as  to  this  earlier  key,  as  previously  pointed  out.  Thus 
Ridgren  carries  the  single-piece  key  matter  back  to 
the  early  part  of  191 1  [line  17,  p.  687,  to  line  10,  p.  690, 
transcript]. 

It  is  significant  that  this  testimony  of  Houriet's 
clearly  corroborates  Wilson's  and  Knapp's  as  to  the 
wedging  up  the  key  with  a  file  in  reamer  120,  the  first 
single-piece  key,  so  that  it  could  be  driven  out,  whereas 
Bole  stands  all  alone  in  his  testimony  that  he  took  the 
file  and  took  the  key  out,  and  that  Houriet 
was  present  [Hnes  17-8,  pp.  694-695,  transcript]. 
Houriet  is  established  as  the  man  who  pried 
up  the  key  with  a  file,  and  not  Bole.  Bole  is 
defeated  in  every  attempt  to  intrude  himself  into  this 
controversy  as  having  had  anything  to  do  with  the  first 
key  or  any  key  of  the  single-piece  type  involved  in  the 
patent.  Naphas  is  contradicted,  and  Bole  is  contra- 
dicted, and  there  is  nobody  to  support  Bole  in  these 
contentions. 

The  testimony  adduced  by  the  court  in  examining 
the  defendant  Wilson  clearly  shows  how  in  error  Bole 
is  and  how  correct  are  Houriet  and  Knapp  as  to  this 
incident  of  prying  out  the  key  [line  11,  p.  669],  to  line 
20,  p.  700,  transcript]. 
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WiLCox,  W.  W.  Wilson  and  Willard  Fully  Cor- 
roborate; Wilson  as  to  Conception,  Ske:tches 
AND  Disclosure:  of  the  Invention  of  the 
Patent  in  Suit  in  the  Latter  Part  of  Janu- 
ary and  First  of  February,  191  i: 
Willard  was  fully  conversant  with  reamer  120  and 
its  making  over  to  include  the  single-piece  key,  and 
identifies  the  shop  order  upon  which  this  work  was 
done,  that  being  the  first  reamer  having  such  a  key, 
the  first  slotted  tee  as  called  for  by  the  slips  of  the 
order  for  reamer  120  being  made  in  the  early  part  of 
191 1  [Qs.  94-115,  pp.  317-320,  transcript].  Willard 
clearly  corroborates  Wilson  as  to  the  events  leading 
up  to  the  designing  of  the  heavier  slotted  tee-bar  asso- 
ciated in  time  with  the  correspondence  with  Williams 
of  the  Pacific  Iron  Works  of  McKittrick,  stating  that 
Wilson  said  to  him  upon  receipt  of  the  letter  from 
Williams  of  January  28,  191 1:  "Could  it  be  possible 
that  the  slotted  tee-bar — could  it  be  possible  to  make 
the  slotted  tee-bar  strong  enough;"  and  it  was  about 
that  time  that  Mr.  Wilson  was  working  at  the  board, 
the  witness  referring  to  Defendant's  Exhibit  Pacific 
Iron  Works  Letter  of  January  28,  191 1  [Qs.  134-146, 
pp.  325-326,  transcript],  and  that  prior  to  the  com- 
mencement of  work  upon  shop  order  6904  for  making 
over  reamer  120  he  had  never  seen  a  sketch  of  a  single- 
piece  key  for  an  under-reamer.  Clearly,  Wilson  com- 
menced to  work  up  this  single-piece  key  independently 
in  the  last  week  of  January,  191 1. 

Charles  E.  Wilcox  testifies  that  he  was,  by  occupa- 
tion, an  oil-well  driller,  and  had  used  under-reamers 
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and  the  like,  and  that  he  was  connected  with  the  de- 
fendant company  from  about  the  first  of  January,  191 1, 
up  until  this  year,  having  severed  his  connection  with 
that  company  about  the  first  of  February;  that  he  sold 
under-reamers,  elevators  and  circulating  heads  for  the 
defendant  company;  that  he  first  saw  a  Wilson  under- 
reamer  having  a  single-piece  key  between  the  first  of 
January,  191 1,  and  the  first  of  March  at  the  defendant 
company's  place  of  business;  that  he  saw  others  of  the 
same  general  construction,  including  the  one-piece  key, 
during  the  years  191 1  and  191 2  made  by  the  defend- 
ant corporation;  that  he  has  seen  such  a  Wilson  under- 
reamer  in  operation;  and  that  he  first  saw  such  a  Wil- 
son under  reamer  in  operation  along  in  191 1  in  the 
California  oil  fields,  seeing  them  lowered  in  the  hole 
and  removed  from  the  hole,  the  cutters  being  changed, 
etc.,  permitting  the  casing  to  be  lowered  after  the  hole 
had  been  reamed  (which  is  the  intent  in  the  use  of  an 
under-reamer)  ;  and  that  approximately  fifty  times  he 
had  seen  such  use  and  operation  of  the  Wilson  under- 
reamer  during  the  years  191 1  and  191 2,  and  that  they 
were  successfully  in  use,  the  complainants  not  contro- 
verting such  successful  operation  [lines  29-31,  p.  240, 
transcript].  From  this  point  he  goes  on  to  state  that  such 
a  single-piece  key  for  reamers  first  came  to  his  knowl- 
edge, or  that  when  he  first  heard  about  it,  was  when 
he  heard  Mr.  Wilson  discussing  something  in  regard 
to  a  key  shortly  after  he  got  a  certain  letter  from  Mr. 
Williams  of  the  Pacific  Iron  Works  of  McKittrick, 
California  [line  18,  p.  242,  to  line  26,  p.  243,  tran- 
script] ;  that  he  saw  sketches  of  a  key  only  a  few  days 
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after  he  heard  Httle  bits  of  conversation  in  regard  to 
the  letter,  thus  clearly  corroborating  Willard  and  Wil- 
son about  the  letter  of  January  28,  191 1,  from  the  Pa- 
cific Iron  Works  at  McKittrick;  that  E.  C.  Wilson  and 
R.  E.  Bole  and  A.  G.  Willard  were  standing  at  a  desk 
only  a  few  days  after  he  heard  about  this  letter,  such 
desk  being  used  for  a  shipping  clerk's  desk,  and  he 
was  standing-  about  four  or  five  feet  from  them,  or  six 
feet,  or  maybe  ten;  that  Mr.  Wilson  had  a  sketch  on 
a  yellow  piece  of  paper  of  a  key  similar  to  the  one  that 
is  made  now  and  used  in  the  W^ilson  reamer,  this  being 
in  the  shop  of  the  defendant  company,  the  shipping 
desk  being  at  the  north  end  of  the  shop,  or  at  the 
rear,  and  about  eight  feet,  he  would  say,  from  the 
center  of  a  door-way,  and  that  there  was  a  planer  or 
shaper  nearest  that  desk;  that  Robert  E.  Bole  was  one 
of  the  complainants  in  this  case  and  Mr.  Wilson  one 
of  the  defendants  in  this  case;  that  he  had  never  since 
seen  this  sketch  that  Mr.  Wilson  had,  to  his  knowl- 
edge, but  that  he  has  since  that  time  attempted  to  re- 
produce the  sketch  he  saw  then  during  the  taking  of 
testimony  in  regard  to  the  interference  suit;  and  the 
witness,  upon  being  handed  a  sketch  entitled  "W^il- 
son's  Exhibit  Charles  E.  Wilcox  Key  Reproduction 
Sketch,"  dated  June  19,  1914,  states  that  was  the 
sketch  that  he  made  at  the  time  of  the  interference  in 
reproduction  of  the  sketch  he  saw  Mr.  Wilson  hold  in 
the  shop  at  the  time  under  consideration.  This  sketch' 
is  in  evidence  as  Defendant's  Exhibit  Charles  E.  Wil- 
cox Key  Reproduction  Sketch,  and  clearly  shows  the 
key  of  the  issue;  that  this  sketch  he  drew  in  trying  to 
produce  a  sketch  as  nearly  as  he  could  from  memory 
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of  the  one  that  Wilson  had  in  his  hand  at  the  time 
at  the  shipping-  desk  [Hnes  8-10,  p.  246,  transcript] ; 
that  he  stood  only  a  few  feet  from  Wilson  when  he 
saw  this  sketch  in  Wilson's  hands. 

To  interpose,  Bole  had  free  run  of  defendant's  shop 
during  191 1  and  1912..  This  clearly  shows  in  the  testi- 
mony of  Willard  given  in  the  interference  [Os.  63-68, 
pp.  312-313,  record],  and  he  had  full  access  to  the  rec- 
ords of  the  company  and  had  the  confidence  of  those  in 
cliarge.  In  spite  of  all  tliis  confidential  relation,  he 
never  protested  to  W^ilson  against  Wilson's  use  of  what 
he  is  now  claiming  was  his  key  invention. 

Wilcox  further  goes  on  to  state  that  at  the  time 
of  this  occurrence  Wilson,  Bole  and  Willard  finally 
turned  around  and  away  from  the  shipping  desk  and 
stopped  right  opposite  him,  and  Wilson  had  a  piece  of 
yellow  paper  in  his  hand  and  a  pencil,  and  said,  "Oh, 
T  know  how  to  get  it  in  there,  but  I  don't  know  how 
to  get  it  out,"  and  Bole  said,  *Try  one  end  of  it  up 
and  drive  it  out,"  and  that  they  passed  on  out  of  his 
hearing  and  that  is  about  all  that  he  heard  at  that 
time  [lines  28-g,  pp.  247-248,  transcript];  and  that  on 
the  yellow  piece  of  paper  which  he  saw  Wilson  hold 
at  that  time  there  was  a  sketch  of  a  key.  The  court 
asked  the  witness  how  he  came  to  see  this  sketch,  and 
he  said  that  that  would  be  the  same  as  if  a  man  came 
walking  by  here  and  stopped  within  two  feet  of  him 
and  was  standing  there  talking  about  it,  holding  it 
that  way  in  front  of  him,  and  he  would  look  over  and 
see  it.  The  witness  further  states  that  W.  W.  Wilson 
and  Knapp,   foreman  of  the  shop,   were  over  by  the 
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door,  about  five  or  six  or  eight  feet  from  the  desk, 
W.  W.  Wilson  being  a  brother  of  E.  C.  Wilson;  that 
about  ten  minutes  would  cover  the  period  of  time  with 
relation  to  this  group  of  people  and  this  talk  about 
putting  a  key  in  and  prying  it  out  and  his  seeing  the 
sketch  as  he  says  he  did.  The  witness  then  testifies  as 
to  the  presence  in  the  defendant's  shop  as  early  as 
1910  of  levers  like  Defendant's  Exhibit  9  or  Wilson 
Reamer  Block-Elevating  Levers,  and  that  the  same 
were  used  when  they  first  commenced  making  the 
present  type  of  reamer,  in  trying  to  take  the  key  out 
\vith  a  tool  something  of  the  same  order,  and  that  he 
saw  such  attempts  [line  2,  p.  236,  to  line  21,  p.  251, 
transcript].  This  testimony  we  believe  sounds  and 
rings  genuine  and  true,  and  we  solicit  the  court's  care- 
ful examination  of  it.  The  cross-examination  of  this 
witness  is  an  attempt  to  impeach  the  witness  by  call- 
ing to  his  attention  certain  testimony  given  by  him 
in  the  interference,  but  this  attempt  fails,  and  is  merely 
an  attempt  to  slur  positive,  clear  testimony  by  mixing 
up  slight  dimensions  of  space  and  by  splitting  up 
moments  of  time,  and  only  tends  to  strengthen  the 
purport  of  the  testimony,  due  to  the  rigid  bearing  up 
of  the  witness  under  such  tactics. 

It  seems  that  after  the  reamer  was  quite  extensively 
used  through  the  different  fields  Wilcox  heard  Bole 
make  a  remark  that  Bole  had  devised  the  key,  some 
time  in  the  year  1912.  This  was  doubtless  due  to 
Bole  attempting  to  carefully  lay  a  plan,  which  he  did 
not  bring  to  Wilson's  ears  of  course,  to  subsequently 
mulct    Wilson    and    his    company    of    the    amount 


—75— 

of  his  large  indebtedness  to  this  and  then  lay 
some  claim,  with  all  the  strange  animus  of  a 
debtor  to  injure  his  creditor,  to  being  the  in- 
ventor of  this  key  because  he  had  suggested  prying 
it  out,  which  never  was  a  success  but  for  which  was 
substituted  the  wedging  of  the  key  up  and  the  driving 
of  it  out  [line  6,  p.  242,  to  line  24,  p.  264,  transcript]. 
The  succeeding  testimony  on  the  same  page  also 
shows  that  when  Wilson  and  Bole  and  Willard  turned 
away  from  the  desk  at  the  shop  and  Wilcox  saw  the 
sketch  of  the  single-piece  key  and  heard  the  statements 
of  Wilson  and  Bole  pertinent  to  prying  out  the  key 
Bole  did  not  have  any  sketch  in  his  hand  or  hold  it 
in  any  way  so  that  he  could  see  it. 

Clearly,  this  was  the  time  and  this  was  the  place  and 
this  was  the  manner  at  and  in  and  by  which  Bole  first 
heard  of  a  single-piece  key  device  for  an  under- 
reamer.  He  never  had  had  anything  to  do  with  un- 
der-rcamers  except  to  sell  a  few  on  the  account  of 
Wilson,  these  reamers  being  made  for  Wilson  by  the 
Wilson  &  Willard  Manufacturing  Company.  His  at- 
tempt to  intrude  himself  as  a  mere  pryer-out  of  a 
reamer  key  and  then  claiming  he  was  its  inventor 
does  not  give  him  the  shadow,  even,  of  joint  inventor- 
ship. A  thing  must  first  be  invented,  as  Wilson  in- 
vented this  key,  before  it  could  ever  be  put  into  place 
or  removed. 

W.  W.  Wilson  testifying,  beginning  on  page  267, 
states  that  he  first  was  connected  with  the  Wilson  & 
Willard  Manufacturing  Company  in  August,  1908,  and 
that  he  became  bookkeeper  and  in  charge  of  the  office 
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routine,  and  later  on  became  superintendent  of  the 
shop,  and  in  191 3  was  made  vice-president  of  the  com- 
pany. He  states  that  work  was  first  commenced  on 
tlie  first  one  of  the  Wilson  under-reamers  with  the 
single-piece  key  shortly  after  the  conference  in  the 
Wilson  &  Willard  Manufacturing  Company's  shop  at 
which  the  key  was  discussed,  and  that  was  in  Febru- 
ary, 191 1  [lines  31-5,  pp.  268-269,  transcript];  that 
he  fixes  this  time  from  an  order  which  he  has  seen 
and  also  a  letter  received  from  Williams  of  the  Pa- 
cific Iron  Works  in  McKittrick  which  arrived  on  the 
30th  of  January,  the  witness  picking  up  Defendant's 
Exhibit  Pacific  Iron  Works  Letter  of  January  28, 
iQii;  and  that  he  saw  that  letter  when  it  came  in,  E. 
C.  Wilson  showing  it  to  him  shortly  after  he  opened 
it  [lines  5-20,  p.  269,  transcript] ;  that  the  first  time 
he  heard  about  the  single-piece  key  that  is  built  into 
the  Wilson  under-reamers,  or  the  first  time  he  saw  a 
key  of  this  type  or  a  sketch  or  any  representation,  was 
at  the  conference  which  he  believes  took  place  on  the 
2nd  or  3rd  of  February,  191 1,  E.  C.  Wilson  first  men- 
tioning the  use  of  a  single-piece  key  when  he  received 
the  order  for  the  old-style  slotted  tee-bar  from  Wil- 
liams of  McKittrick,  the  witness  referring  to  Defend- 
ant's Exhibit  2  [Hnes  29-11,  pp.  269-270,  transcript]. 
He  then  goes  on  to  state  that  on  receipt  of  this  letter 
from  Williams  of  McKittrick  the  matter  was  taken 
up  with  the  witness  by  his  brother  as  to  whether  or 
not  it  was  possible  that  the  draughtsman  who  made 
up  the  drawings  for  the  old  two-piece  key  under- 
reamer  made  them  as  strong  as  they  could  be   (pre- 
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siimably  the  parts  as  designed  by  the  draughtsman) ; 
that  he  and  his  brother  figured  the  matter  out  in  con- 
nection with  the  under-r earners  then  in  the  shop  and 
found  that  a  much  larger  hole  could  be  bored  in  the 
body  which  would  make  room  for  a  large  diameter 
tee-bar  in  which  the  slot  would  not  weaken  so  seriously 
as  did  the  old  style  two-piece  or  as  did  the  slot  in  the 
tee-bar  for  the  old-style  two-piece  slotted-tee  reamer, 
or  two-piece-key  reamer;  that  they  then  went  in  on 
the  draughting  board  that  afternoon  and  figured  out 
how  big  they  could  make  these,  and  the  witness  figured 
up  the  area  of  the  rod  that  they  could  put  into  the 
reamer,  and,  subtracting  from  this  the  area  which 
would  be  taken  out  by  the  slot,  he  found  that  the  re- 
maining area  was  greater  than  the  cross-section  of 
area  of  the  tee-bar  then  in  use,  so  that  they  found 
they  could  place  a  tee-bar  in  that  type  with  a  form  of 
ample  strength ;  that  E.  C.  Wilson  then  stated  that  that 
would  be  the  reamer  to  make;  and  they  both  agreed 
that  that  was  the  reamer  to  make  in  the  future,  because 
the  trouble  with  the  old  slotted  tee  under-reamer  was 
the  fact  that  the  tee-bar  broke,  giving  trouble;  that 
the  key  matter  was  talked  over  at  that  time,  but  only 
indefinitely;  that  the  witness,  as  he  remembers  it,  asked 
Wilson  whether  or  not  he  would  use  the  same  kind  of 
key  he  used  in  the  old  reamer,  and  he  said  no,  he  was 
going  to  get  one  up  zvit/i  a  single-piece,  that  he  thought 
it  would  not  give  the  trouble  of  wedging  against  the 
plug.  That  later  on,  the  next  day,  he  believes,  or  the 
day  following  that,  his  brother  stated  that  he  intended 
to   write   Williams    and   find   out   his    opinion    as    to 
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whether  a  reamer  using  such  a  tee-bar  and  such  a  key 
would  be  easily  assembled  and  disassembled  and  not 
give  the  trouble  that  had  been  occasioned  by  the  stick- 
ing of  the  plugs  in  the  block-and-screw  type — if  he 
did  not  think  that  would  overcome  the  prejudice  which 
drillers  seemed  to  have  against  the  Wilson  reamer; 
that  they  found  that  drillers  preferred  the  other  type 
of  under-reamer,  although  from  their  experience  and 
their  observations  they  believed  that  more  breakages 
occurred  with  the  Double  under-reamer  than  with  their 
under-reamer;  that  they  could  not  understand  this  ex- 
cept from  the  fact  that  possibly  the  inconvenience  of 
the  plugs  caused  a  prejudice  on  the  part  of  the  drillers 
or  the  men  using  those  imder-reamers ;  that  this  letter 
was  written  to  Mr.  Williams  at  McKittrick  and  on 
January  30  they  received  a  reply  from  Williams  [line 
12,  p.  270,  to  line  10,  p.  273,  transcript]. 

The  witness  then  goes  on  to  say  that  two  or  three 
days  subsequent  to  that  he  was  passing  through  the 
shop  to  the  shipper's  desk  from  the  office  to  get  some 
information  in  regard  to  a  shipment  of  material  re- 
ceived in  the  shop,  and  he  believes  he  stopped  and 
talked  with  Knapp  a  few  moments  about  some  mat- 
ter; that  then  it  came  to  his  attention  that  Willard 
and  Bole  and  E.  C.  Wilson  and  Wilcox  were  standing 
near  one  of  the  shapers,  near  the  back  shaper  in  the 
shop,  looking  at  an  under-reamer  which  was  lying  on 
the  floor,  and  so  he  stepped  up  to  the  conference  and 
saw  there  his  brother  had  a  sketch  on  a  piece  of  paper, 
or  several  sketches  on  two  or  three  pieces  of  paper, 
showing  different  types  of  keys,  and  explaining  that 
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he  did  not  want  to  use  the  old  two-piece  key  but  that 
he  had  gotten  up  several  different  designs  of  key  that 
could  be  used  in  this  reamer,  one  of  them  being  re- 
tained by  a  single  plug  and  another  by  a  countersunk- 
type  plug  similar  to  that  used  on  the  old  two-piece  key 
under-reamer,  and  another  consisted  of  a  plain  bar  of 
iron  with  a  bevel  at  one  end,  with  a  plug  at  each  end 
of  the  key  to  hold  it  in  place,  and  another  of  a  bar  of 
iron  or  straight  piece  of  iron  with  one  end  beveled 
and  the  wings  projecting  down;  that  these  were  hooks 
with  a  vertical  side  and  an  inclined  side  to  them;  that 
Wilson  said  that  this  one  could  get  into  the  reamer 
but  he  didn't  see  exactly  how  to  get  it  out,  and  Bole 
stated,  "pry  it  out,"  and  he  believes  Wilcox  added, 
"Yes,  pry  it  out,"  and  that  the  general  concurrence  of 
opinion  at  that  time  was  agreed  on  that  it  could  be 
pried  out  of  the  reamer.  He  then  goes  on  to  state 
that  the  topic  of  conversation  then  took  the  form  of 
a  discussion  of  the  methods  of  prying  it  out,  and  he 
then  stepped  over  to  the  shipping  desk  and  got  his  in- 
formation and,  he  believes,  returned  back  to  the  office. 
The  witness  goes  on  to  further  state  that  subsequent 
to  this  time  an  order  was  gotten  out  which  he  saw 
at  the  time  in  the  shop  to  change  over  an  old  under- 
reamer  they  had  there  and  put  in  the  new  type  of  key 
and  also  the  enlarged  tee-bar  as  they  had  figured  out; 
that  the  work  was  begun  on  that  order,  and  that  that 
reamer  was  finished  up  in  the  shop  in  this  manner  and 
was  later  on  sold  to  Norbeck  &  Nicholson  Company 
and  shipped  to  Dakota,  and  they  never  heard  any  ob- 
jection to  the  under-reamer,  or  heard  of  it,  particularly, 
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since,  and  that  it  was  paid  for  by  the  Norbeck  &  Nich- 
olson Company.  That  Bole  was  the  first  one  that  said, 
"Pry  it  out,"  and  he  is  sure  Wilcox  was  present  at 
the  time,  and  that  this  discussion  about  prying  out  the 
single-piece  key  took  place  in  the  shop  of  the  Wilson 
&  Willard  Manufacturing  Company  within  eight  or 
ten  feet  of  the  shaper  furthest  from  the  office  in  the 
shop,  there  being  a  shipping  desk  at  that  end  of  the 
shop,  and  the  conference  or  talk  was  about  eight  or 
ten  feet  from  the  shipping  desk,  and  that  he  has  not 
seen  the  sketch  or  sketches  which  his  brother  had  at 
that  time  since  the  occurrence.  He  then  identifies  the 
reproduction  sketch  made  by  him  in  the  interference 
suit  and  which  he  states,  as  he  remembers,  is  the  key 
that  Mr.  E.  C.  Wilson  was  explaining — the  key  sketch 
that  Mr.  Wilson  was  explaining  at  this  conference  of 
February  2,  or  3rd,  191 1,  this  sketch  being  in  evidence 
as  Defendant's  Exhibit  W.  W.  Wilson  Key  Repro- 
duction Sketch.  He  identifies  order  6904  for  changing 
over  the  under-reamer  shortly  after  this  conference, 
and  other  parts  of  Defendant's  Exhibits  6,  7  and  8. 
At  this  point  complainants  admit  that  they  do  not  con- 
trovert the  question  of  time  of  a  slip  of  the  order  re- 
ferred to  [line  10,  p.  273,  to  line  13,  p.  278,  tran- 
script]. The  witness  then  goes  on  to  testify  as  to 
the  carrying  out  of  the  work  in  the  shop  pursuant  to 
order  6904  and  the  associated  order  7056,  it  being  ad- 
mitted by  complainants  that  Knapp  was  foreman  of 
the  shop  and  had  charge  of  the  work.  The  witness 
testifies  on  examination  by  the  court  that  his  brother 
gave  all  the  orders  with  regard  to  the  construction  oJ: 
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this  reamer  [lines  30-32,  p.  279,  transcript]  and  that 
he  saw  that  reamer  assembled,  with  the  key  in  place, 
and  that  he  saw  the  reamer  disassembled  and  the  key 
removed  after  the  parts  had  first  been  put  together, 
further  corroborating-  the  testimony  of  Wilson,  Knapp 
and  Houriet  as  to  Houriet  first  driving  the  tang  of  a 
file  under  one  edge  of  the  key  and  prying  it  up,  and 
Houriet  was  then  able  to  drive  the  key  out  on  the 
other  side.  He  also  distinguishes  between  this  key  and 
the  lever  of  the  Defendant's  Exhibit  9  [line  14,  p.  278, 
to  line  31,  p.  280,  transcript].  The  witness  also  fur- 
ther testifies  as  to  this.  This  witness  is  not  weak- 
ened on  cross-examination,  and  certainly  his  testi- 
mony establishes  the  fact  that  Wilson  devised  this  sin- 
gle-piece key  in  the  last  week  of  January,  191 1,  made 
sketches  of  it  shortly  afterward,  and  shortly  afterward 
disclosed  it,  to  Wilcox  and  to  Bole  and  himself  at 
least,  at  the  rear  of  the  shop  of  the  Wilson  &  Willard 
Manufacturing  Company,  and  that  reamer  120  was 
immediately  thereafterwards  put  into  process  of  pro- 
duction and  completion,  or  making  over,  and  when  com- 
pleted was  shipped  to  the  Norbeck  &  Nicholson  Com- 
pany. The  proofs  are  full  and  complete  as  to  concep- 
tion, disclosure  and  sketches  and  immediate  diligence 
on  behalf  of  Wilson  in  respect  to  this  invention,  and 
there  is  no  scrap  of  evidence  to  show  that  Bole  had 
anything  to  do  with  it  except  to  suggest  that  the  key 
be  pried  out,  which  was  a  method  of  removing  the  key 
which  was  not  followed,  but,  rather,  the  method  de- 
vised bv  Houriet. 
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Court's  Instructions  Against  Evidence. 

It  is  to  be  pointed  out  here  that  the  court,  as  shown 
in  lines  20-13,  inclusive,  pp.  290-291,  barred  proofs 
which  appellants  contend  would  be  proper  as  to  this 
important  question  of  priority  and  originality  as  be- 
tween Wilson  and  Bole. 

Reproduction  Sketches  of  Wilson  Single:-Key 
Sketch  of  Conferfnce  About  February  i, 
1911. 

In  addition  to  the  Defendant's  Exhibit  Charles  E. 
Wilcox  Key  Reproduction  Sketch,  there  is  Defend- 
ant's Exhibit  W.  W.  Wilson  Key  Reproduction 
Sketch,  both  of  which  show  the  single-piece  key  of 
the  issue,  and  reflect  what  these  witnesses  say  the 
defendant  Wilson  had  in  sketch  form  and  disclosed 
to  them  and  to  Bole  at  this  conference.  This  all  is  the 
unequivocal,  positive  and  confirmatory  evidence  of  Wil- 
son's disclosure.  And  it  will  be  remembered  that  there 
was  a  Wilson  reamer  present  and  that  all  these 
parties  were  thoroughly  conversant  with  the  Wilson 
reamer,  making  the  disclosure  full  and  complete,  and 
this  is  the  first  believable  testimony  we  have  as  to  any 
disclosure  of  this  invention  by  either  Bole  or  Wilson 
to  anybody  else.  This  is  true,  among  other  reasons, 
because  the  testimony  rings  true,  and  furthermore  be- 
cause Wilson  followed  up  this  disclosure  with  industry 
and  diligence  in  and  about  reduction  to  practice — some- 
thing that  Bole  never  did  at  any  time. 

The  foregoing  analysis  of  the  record  in  this  case 
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must  make  it  exceedingly  plain  that  the  Bole  patent  is 
absolutely  void  because  of  anticipation  by  the  Wilson 
admitted  diligence,  manufacture,  sale,  and  use,  together 
with  the  extensive  circularization  of  the  trade  as  to  the 
same,  many  months  before  Bole  filed  his  application  for 
the  patent  in  suit,  and  going  back  in  fact  to  a  time  sub- 
stantially twenty-two  months  before  Bole  applied  for 
such  patent. 

Bole:  Patknt  Admitte:dly  Invalid  for  Anticipation 
Unless  Bolk  bk  Found  to  Havk  Proven  He 
Disclosed  the  Invention  to  Wilson  Prior  to 
January  26,  1911. 

On  this  score  there  can  be  no  doubt  under  the  lazu, 
for  the  making  and  selling  of  a  single  specimen,  or 
knotifledgc  of  another  of  a  single  specimen,  of  a  patented 
thing,  prior  to  the  date  of  the  patent,  if  such  making 
and  selling  zvas  performed  by  any  other  than  the  in- 
ventor, or  the  knowledge  came  not  from  the  inventor, 
will  absolutely  defeat  the  patent  date  unless  the  patentee 
can  show  an  earlier  date  of  invention.  If  it  be  as- 
sumed that  Bole  zvas  in  possession  of  the  invention  in 
September,  igoS,  unless  he  prove  that  he  disclosed 
it  to  Wilson  before  Wilson  came  into  possession  of  the 
invention.  Bole's  asserted  rights  must  absolutely  fail 
for  zvant  of  diligence,  no  explanation  being  given  why 
he  never  reduced  the  invention  to  practice  or  had  it 
reduced  on  his  behalf,  or  applied  for  a  patent,  until 
February,  i()iS-  By  all  equity,  requiring  him  to  speak 
out  and  assert  his  right  if  he  had  the  invention — and 
zvhich  he  did  not  do  during  all  that  long  period  of  time 
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he  zmtncsscd  Wilson  s  right  to  the  invention  and  to  the 
practice  of  it — Bole  is  barred  from  claiming  any  right 
of  the  potent  in  issue. 

So  Bole  must  prove  that  he  had  the  invention  before 
Wilson  did  and  that  he  disclosed  it  to  Wilson,  in  order 
to  win  in  this  suit.  Coming  right  dozvn  to  the  specihe 
issue,  zve  zvish  to  present  on  the  record,  Bole  must  prove 
that  he  disclosed  this  invention  to  Wilson  before  Jan- 
uary 26th,  ipii,  in  order  to  prevail  on  this  appeal 
Even  then,  it  is  a  question  zvhether  his  patent  can  be 
found  valid,  due  to  his  laches  and  his  failure  to  assert 
his  rights  and  hie  an  application  until  he  had  permitted 
Wilson  to  incorporate  in  the  good  zvill  of  his  business 
his  (Wilson's)  assertion  of  his  right  to  tJiis  invention. 

As  a  matter  of  fact,  zve  contend  that  Bole  ncz'cr  had 
the  invention  prior  to  the  time  it  came  into  the  posses- 
sion of  Wilson  through  his  ozun  conception  thereof,  but 
that,  on  the  contrary,  Wilson,  being  the  originator 
of  the  invention,  disclosed  the  invention  to  Bole  on  or 
about  the  3rd  of  February,  igii,  and  Bole  never  did 
anything  in  and  about  the  invention  other  than  to  make 
certain  useless  explanations  about  prying  out  the  key, 
and  then  surreptitiously  applied  for  a  patent  some  tzi^o 
years  after. 

So  zve  contend  that  Wilson  must  prevail  in  any  event, 
because, 

First.  That  the  activity  of  himself  and  the  defendant 
corporation  in  practicing  the  invention  absolutely  in- 
validates the  Bole  patent  in  suit  in  anticipation. 

Second.  That  Bole,  even  if  in  possession  of  the  in- 
vention before  Wilson  zms,  never  disclosed  the  inven- 
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Hon  to  Wilson,  and  that,  therefore,  Wilson  im-s  an 
independent  and  original  inventor. 

Third.  That  Wilson,  so  being  an  independent  and 
original  inventor,  disclosed  the  invention  to  Bole  and 
gave  him  all  the  information  about  the  invention  which 
he  utilized  in  applying  for  the  patent  in  suit  for  the  in- 
vention; Bole  never  theretofore  having  any  knozvledge 
whatsoever  of  the  invntion  or  in  any  manner  being  in 
possession  thereof;  that  if  Bole  ivas  in  possession  of  the 
invention  before  Wilson,  he  never  disclosed  the  same 
to  Wilson,  and  is  not  a  prior  inventor  because  he  lost 
his  rights  through  laches  and  zuanf  of  diligence  to  re- 
duce his  invention  to  practice  and  even  to  apply  for  a 
patent  until  his  rights  zvere  barred  by  the  diligence  of 
the  independent  and  original  inventor  Wilson,  zvho, 
upon  all  of  the  rules  and  authorities,  must  be  found  the 
prior  inventor,  as  zwll  as  the  original  inventor,  of  the 
issue  of  the  patent  in  suit. 

Therefore,  zve  repeat,  that  unless  Bole  has  proven 
in  this  case  that  he  disclosed  the  invention  to  Wilson 
before  January  26th ^  iQii,  or  before  the  conference  of 
about  February  j,  ipii,  defendants  in  any  event  must 
prevail  on  this  appeal. 

And  there  is  not  one  faint  color  of  any  ezHdence  in 
this  case  other  than  the  unsupported  and  contradicted 
zvord  of  Bole  to  tend  to  prove  that  Bole  did  so  disclose 
the  invention  to  Wilson. 

And  can  this  unsupported  assertion  of  a  discredited, 
animus-actuated  man,  who  mulcted  the  plaintiffs  out  of 
substantially  $5,000  in  a  settlement,  and  f^ew  to 
Wilson's    competitor,    prevail    as    against    the    proofs 
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and  admissions  of  this  case  in  anticipation  of 
the  Bole  patent  by  Wilson's  activity,  Wilson's  dis- 
closure to  Bole,  and  Wilson's  independent  procedure 
and  diligent  activity  in  and  about  the  invention? 

Whatever  singular  and  improperly  presented  frag- 
mentary doings  there  were  back  in  1908  at  Maricopa, 
they  produce  no  controlling  presumption  as  to  what  Bole 
did  in  the  shop  of  the  Wilson  &  Willard  Manufacturing 
Company  in  191 1.  The  appellee  Bole,  who  was  trapped 
in  his  deceitful  attempt  to  make  out  the  case  of  the 
production  of  an  earlier  reamer  for  the  single-piece 
key  than  the  reamer  number  120,  is  not  to  be  believed 
when  he  tells  us  that  he  told  Wilson  about  this  inven- 
tion, and  when  Wilson  denies  it,  and  when  he  fails  to 
even  attempt  the  corroboration  through  Naphas,  which 
he  said  was  possible,  and  when  this  same  conspirator 
appellee  is  denied  and  unsupported  as  to  his  assertions, 
not  only  by  Wilson,  but  by  Fahnestock  and  Grigsby, 
and  Bole's  friend  Willard,  and  whose  own  witness 
Naphas  has  shown,  by  words  out  of  his  own  mouth, 
to  have  been  absolutely  in  error  as  to  the  things  he 
testified  about,  because  of  his  specific  false  fixing  of 
the  time  in  evidence. 

Of  course.  Bole  denies  the  disclosure  by  Wilson  to 
him  at  the  February  conference,  and  denies  the  waiver 
of  any  claim  to  the  invention  and  covenant  not  to  injure 
Wilson  in  and  about  the  invention  in  February,  19 13. 
This  is  to  be  expected. 

Bole  is  estopped  by  his  covenant  of  February  i,  1^13, 
in  the  settlement  with  the  appellant  corporation,  in 
which  he  agreed  in  fact  never  to  assert  any  claim  as  to 
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the  invention  or  make  any  trouble  about  it  for  the  ap- 
pellants. This  was  a  covenant  for  the  benefit  of  the  Wil- 
son corporation,  as  the  appellant  corporation  was  mak- 
ing these  reamers  for  Wilson  and  entered  into  the  terms 
of  tlie  settlement.  Bole  got  his  cheap  settlement  for  one 
reason,  because  of  this  covenant,  even  if  it  entered  only 
minutely  info  consideration,  in  passing  from  Bole  to  tJie 
appellant  corporation.  This  zuas  no  recognition  by 
Wilson  of  Bole's  claim,  but  is  a  covenant  by  Bole  to 
zinthdrazv  the  claim  and  never  to  again  assert  it  and 
never,  under  any  circumstances,  to  harm  this  appellant 
corporation  by  such  claim  or  by  anything  growing  out 
of  such  claim.  So,  if  the  discredited  Bole  is  faintly  or 
in  any  measure  believed  as  to  his  disclosure  of  his  in- 
vention to  Wilson,  he  is  estopped  and  barred  by  all 
equity  and  good  conscience  from  asserting  any  claim 
to  said  invention,  and,  of  course,  the  claim  of  the  other 
appellee,  Double,  his  co-conspirator  in  this  attack  upon 
the  appellants'  claim,  must  likeimse  fail.  We,  there- 
fore, in  this  case  have  the  slender  foundation  for  the 
appellees'  claims  comprising  an  unsignifying  postal  card 
of  igoS,  and  the  unsupported  word  of  a  discredited 
party  to  the  suit,  into  zvJiich  eats  the  corrosion  of  this 
estoppel  zuith  respect  to  the  appellees  asserting  any 
claim  in  and  about  this  invention  as  against  the  ap- 
pellants. 

Enigma  of  the  Triai,  Judge's  Findings. 

How,  with  these  facts  before  the  trial  judge,  he  could 
reach  the  remarkable  conclusions  of  the  opinion  verbally 
rendered  will,  it  is  believed,  be  a  matter  of  extreme  con- 
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jccture  on  the  part  of  this  court;  how  the  trial  judge 
could  excuse  Bole  from  perjury,  because  he  did  not 
appear  to  be  perjuring  himself  in  a  more  extensive  or 
conventional  manner;  how  such  element  of  perjury,  if 
it  entered  into  the  case,  was  not  controlling*  on  the  case; 
how  Wilson  could  be  found  wanting  in  diligence  equally 
with  Bole  when  Wilson  was  vigorously  asserting  his 
invention  and  flooding  the  oil  well  fields  with  reductions 
to  practice  thereof,  while  Bole  was  running  up  a  debt 
to  Wilson  and  never  asserting  any  claim  to  the  inven- 
tion; and  how  he  could  find  that  Bole  had  no  oppor- 
tunity to  apply  for  a  patent  unless  the  api>ellants  should 
try  out  the  invention  when  the  appellants  showed  their 
eagerness  to  adopt  the  invention  as  soon  as  Wilson 
originated  it,  and  would  doubtless  gladly  have  paid  Bole 
a  royalty  for  this  invention  or  bought  the  invention 
outright,  if  Bole  had  produced  it,  and  been  a  man 
of  honor  enough  to  have  treated  with  his  friends 
rather  than  with  his  friends'  enemies ;  how  the  court 
could  have  put  any  faith  in  the  January  17,  191 3,  letter 
o±  Bole  asserting,  for  the  first  time,  to  Wilson,  Bole's 
claim  in  and  about  the  invention,  after  Wilson  had 
been  practicing  the  invention  for  nearly  two  years,  and 
in  view  of  the  fact  that  Bole  was  desperately  in  debt 
to  Wilson's  company;  how  the  trial  judge  could  find 
that  it  was  a  very  unnatural  and  unusual  thing  to  make 
a  settlement  with  Bole  without  including  in  that  settle- 
ment the  controversy  concerning  the  key,  when  Wilson 
attempted  to  explain  to  the  court  his  procedure  in  these 
respects,  and  the  court  cut  him  off  with  the  ruling  that 
such  statement  of  the  reasons  for  that  settlement  was 
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immaterial; — how,  in  fact,  there  could  be  found  to  be 
anything-  sacred  and  holy  about  the  patent  in  suit  be- 
cause it  had  been  issued  by  a  tribunal  operating  in 
total  ignorance  of  the  equities  against  the  patentee  and 
in  favor  of  Wilson,  when  the  patent  was  issued,  and 
which  tribunal,  the  Patent  Office,  upon  becoming  cog- 
nizant of  Wilson's  side  of  the  story,  has  twice  decided 
in  favor  of  Wilson  as  to  priority  and  originality  of 
invention — all  these  things  are  beyond  understanding; 
and,  out  of  our  high  respect  for  the  trial  judge,  we 
have  only  to  say  that  the  findings  of  the  lower  court 
reflect  a  confusion  incidental  to  the  first  trial  by  a  judge 
of  a  patent  suit  and  which  this  Honorable  Appellate 
Court  is  solicited  to  resolve  into  order  and  legal  correct- 
ness. A  review  of  the  overwhelmingly  controlling  law 
on  the  facts  supporting-  appellarhts'  contentions  will  now 
be  presented. 

Authorities  and  Conclusions. 

As  to  anticipation  being  a  controlling  defense  in  this 
case  by  proving  want  of  novelty  in  Bole,  the  invention, 
having  been  practiced  by  Wilson  prior  to  the  date  of 
Bole's  application,  Sec.  4920  of  the  Revised  Statutes 
is  warrant,  without  further  showing  to  this  court.  Sec. 
4886  permits  the  actual  inventor  to  use  the  invention 
up  to  two  years  prior  to  the  time  of  his  applying  for 
a  patent;  but  the  making  of  a  single  specimen  of  the 
thing  patented  by  another  prior  to  the  date  of  applica- 
tion for  patent,  unless  the  patentee  has  disclosed  his 
invention  to  such  other,  operates  to  negative  novelty, 
as  see  Walker  on  Patents,  Sec.  72,  page  67. 


-90- 

Sec.  4920  likewise  provides  for  the  interposition  of 
other  defenses  relied  upon,  namely,  that  Bole  was  not 
the  original  and  first  inventor  or  discoverer  of  any 
material  or  substantial  part  of  the  thing  patented,  and 
further,  that  he  surreptitiously  and  unjustly  obtained 
the  patent  for  that  which  was  in  fact  invented  by  an- 
other, Wilson,  who  was  using  reasonable  diligence  in 
adapting  and  perfecting  the  same,  and  who  applied  for 
letters  patent  for  the  invention  in  evidence  twenty- 
seven  days  after  Bole  filed  his  application,  and  well 
within  the  two  years  permitted  to  Wilson  by  statute  to 
practice  his  invention  prior  to  such  filing.  The  applica- 
tion is  only  constructive  reduction  to  practice,  and  this 
is  all  that  Bole  has  in  the  case.  Wilson  has  behind  him 
the  actual  reduction  to  practice  indulged  in  for  nearly 
two  years  before  the  constructive  reduction  to  practice 
by  Wilson  consisting  in  filing  his  application  involved 
in  the  pending  interference  in  the  Patent  Ofifice  with 
the  Bole  patent  in  suit. 

The  present  suit  is  brought  under  Sec.  4921  of  the 
Revised  Statutes,  involving  the  patent  issued  to  Double 
and  Bole  on  an  application  filed  by  Bole,  and  which 
patent,  as  above  pointed  out,  has  twice  been  found  by 
the  Patent  Office  to  cover  an  invention  originally  and 
independently  and  first  produced  by  Wilson,  the  ap- 
pellant. These  applications  are  found  to  have  been  co- 
pending eight  months,  and,  therefore,  any  interference 
should  have  been  declared  as  between  the  Bole  and  Wil- 
son applications  before  the  issuance  of  the  Bole  patent, 
under  Sec.  4904  of  the  Revised  Statutes.     Had  such 
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interference  been  declared  while  the  applications  were 
co-pending  the  patent  of  Bole  would  never  have  issued, 
as  yet  at  least,  inasmuch  as  the  Patent  Office  has  twice 
found  Wilson  to  be  the  inventor,  and  not  Bole.  It  was 
through  inadvertence  or  carelessness  of  the  Patent 
Office  that  there  was  not  timely  declaration  of  such 
interference  and  that  the  Bole  patent  was  permitted  to 
issue,  so  that  the  interference  had  to  be  declared  be- 
tween the  issued  Bole  patent  and  the  still  pending  Wil- 
son application,  allowing  this  unwarranted  monopoly  to 
issue  forth  in  favor  of  Bole  from  the  portals  of  the 
Patent  Office  for  the  persecution  of  Wilson  and  his 
company,  as  put  into  effect  by  the  filing  of  the  present 
suit  and  the  damaging  assertions  in  the  field  and  trade 
made  possible  by  the  wrong  issuance  of  such  patent  to 
Bole,  and  to  the  effect  that  Bole,  and  not  Wilson,  was 
the  inventor  of  that  asset  of  Wilson's  business,  a  factor 
of  Wilson's  good  will,  consisting  of  the  invention  in 
issue. 

Burdens  Which  May  be  Imposed  Upon  Wilson 
Due  to  the  Careless  and  Inadvertent  Action 
oE  THE  Patent  Office. 

If  a  patent  should  issue  to  Wilson  pursuant  to  the 
deliberations  of  the  several  tribunals  of  the  Patent 
Office  which  hear  interference  contests,  a  further  pro- 
ceeding may  be  necessary  to  be  established  in  the 
Federal  Court  under  Sec.  4918  for  cancellation  of  one, 
either  the  Bole  or  the  Wilson,  patent.  Furthermore, 
if  a  patent  is  refused  to  Wilson,  he  may  bring  an 
action  in  the  Federal  Court  under  Sec.  4915,  Revised 
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Statutes,  to  authorize  the  issuance  of  a  patent  to  Wil- 
son. It  will  be  seen  that  this  suit  is  within  the  juris- 
diction of  this  court  with  respect  to  infringement  of 
the  patent  issued  to  Bole,  in  a  forum  of  the  same  order 
and  class  as  the  Patent  Office,  and  the  Appellate  Court 
above  it,  on  the  questions  of  priority  and  originaHty  of 
invention  at  least,  the  jurisdiction  of  this  court  on  the 
question  of  cancellation  of  one  of  two  interfering- 
patents,  on  the  question  of  authorizing  the  issuance  of 
a  patent  to  an  unsuccessful  inventor,  being  grounded 
in  sections  of  the  statute  of  no  higher  order  or  greater 
scope  and  authority  than  sections  which  provide  for  the 
determination  of  interference  contests  in  the  Patent 
Office.  And  the  jurisdiction  of  this  court  in  this  suit 
is  under  a  section  of  the  statutes  of  similar  order,  as 
well  as  are  the  defenses  of  this  suit  presented  under  a 
section  of  similar  order,  all  of  such  five  sections  of  the 
statutes  being  closely  grouped  together  and  necessarily 
interrelated  for  purposes  of  providing  for  justice  in 
determining  issues  of  infringement  and  issues  of  prior- 
ity and  originality  of  invention  as  between  inventors, 
and  particularly  as  between  inventors  ivJiieh  are  parties 
to  the  same  litigation.  It  is  only  natural,  therefore, 
and  to  be  expected,  that  the  Patent  Office  tribunals  are 
to  receive  close  attention  by  the  Federal  Courts  as  to 
their  findings  on  questions  of  fact.  That  their  find- 
ings are  so  highly  persuasive  upon  this  court  in  an 
action  pertinent  to  the  right  to  patent  on  originality  or 
priority  of  invention  was  early  settled,  and  this  doctrine 
has  persisted  ever  since  and  is  a  doctrine  apparently 
totally  ignored  by  the  trial  court  in  this  case.     And  at 
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this  point  we  wish  to  assert  that  appellants  laboriously 
and  diligently  and  exhaustively  set  forth,  and  offered 
further  to  set  forth,  the  law  in  this  and  other  leading- 
respects  upon  the  trial  of  this  case,  in  order  that  the 
trial  judge  might,  in  this,  his  first  patent  suit,  have  our 
respectful  offer  of  assistance  to  familiarize  himself  with 
what  we  believe  he  admitted  was,  to  him,  a  radically 
new  department  of  jurisprudence. 

This  viewpoint  as  to  accrediting  the  tribunals  of  the 
Patent  Office  forum  and  the  appellate  federal  tribunal 
next  above  the  same,  namely,  the  Court  of  Appeal  of 
the  District  of  Columbia,  upon  the  findings  of  fact 
pertinent  to  originality  and  novelty  and  priority  of  in- 
vention arrived  at  in  such  federal  forum,  inclusive  of 
the  Patent  Office  and  such  appellate  tribunal  above 
the  same,  and  which  has  crystallized  and  become  con- 
solidated into  a  strong  and  far-reaching  doctrine,  is 
based  upon  good  sense  and  reason,  inasmuch  as  this 
Patent  Office  forum  is  specially  organized  and  expertly 
organized  for  the  considering  and  the  ruling  upon  con- 
tests of  this  order,  whereas  the  various  Federal  Courts 
of  the  nine  circuits  are  not  in  any  manner  or  any 
instance  so  peculiarly  specialized  and  equipped  unless 
we  find  such  equipment  and  specialization  reflected  in 
the  learning  and  ability  of  a  judge  who,  as  a  matter 
of  accident,  is  particularly  versed  in  the  law  of  patents 
and  the  laws  of  mechanics,  and  brings  to  the  perform- 
ance of  his  judicial  functions  qualifications  in  these 
respects  which  apparently  are  not  deemed  of  any  con- 
trolling value  determining  the  selection  of  federal 
judges.     In  other  words,  a  judge  who  pre-eminently 
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must  pass  upon  the  vast  amount  of  litigation  involving 
the  United  States  of  America  as  a  party,  and  involving 
bankrupts  and  violators  of  the  law,  criminally  and 
civilly,  in  many  diversified  branches  of  the  practice  in 
the  Federal  Courts,  cannot  be  presumed  in  any  instance 
to  be  chosen  to  fill  his  office  because  he  is  a  good  patent 
judge  before  taking  office.  Therefore,  the  Patent  Office 
should  be  given  a  widely  open  ear  by  the  Federal  Courts 
as  to  its  pronouncements  on  these  questions  of  fact 
pertinent  to  priority  and  originality  of  invention  as 
between  contesting  claimants. 

This  doctrine  under  discussion  was  early  announced 
in  Shuter  et  al.  v.  Davis  ct  ai,  i6  F.  R.  564,  in  which 
it  was  said: 

"The  defense  that  Mark  Davis  was  the  original 
and  first  and  original  inventor  of  the  patent  im- 
provement, that  complainants  obtained  the  patent 
in  fraud  of  his  rights,  supported  by  some  im- 
pressive probabilities  on  the  testimony  of  several 
witnesses,  is  met  by  strong  opposing  proofs  on  the 
part  of  the  complainants.  Under  the  circum- 
stances the  presumption  arising  from  the  grant  of 
the  patent  to  the  complainants  is  not  sufficiently 
overthrown,  and  must  prevail.  But  it  also  appears 
that  the  defendants  were  parties  in  a  suit  to  inter- 
ference proceedings  before  the  Patent  Office  be- 
tween the  complainants  and  Mark  Davis;  that  pro- 
ceeding having  been  set  on  foot  by  Mark  Davis 
for  the  benefit  of  the  defendants  to  protect  them 
from  the  complainants'  patent,  and  under  the 
agreement  between  him  and  the  defendants,  by 
which  the  defendants  undertook  to  pay,  and  pur- 
suant to  which  did  pay,  the  expenses  of  the  pro- 
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ceeding.      The  question    of   priority    having   been 

determined   in  favor   of   the   complainant   in   that 

proceeding,    it  is   res  ad  judicata   as   between   the 
parties  to  it." 

See: 

Handfort  v.  Westcott,   i6  O.  G.   1181    (Official 

Gazette  of  Patent  Office)  ; 
Greenwood  v.  Brocker,  170  F.  R.  857; 
Beck  V.  Lindsey,  2  F.  R.  688; 
HolHday  v.  Pickhart,  12  F.  R.  147. 

This  extreme  view  has  become  somewhat  modified, 
and,  while  the  decisions  of  the  Patent  Office  on  ques- 
tions of  originality  and  priority  are  not  now  held  by 
the  authorities  to  make  the  matters  in  controversy  res 
adjudieata,  nevertheless,  they  go  so  far  as  to  say  that 
such  decisions  are  to  be  followed,  unless  convincing 
proof  to  the  contrary  is  adduced.  This  puts  the  burden 
of  proof  upon  the  complainants  in  the  case  at  bar. 

Walker  on  Patents,  the  leading  textbook  authority  on 
the  subject  of  patent  law,  quoting  from  Sec.  142,  page 
128,  says: 

"No  decision  of  the  Commissioner  of  Patents  or 
the  Court  of  Appeals  of  the  District  of  Columbia, 
in  any  interference  case,  is  pleadable  as  res 
adjudicata  in  any  action  in  any  court;  but  such 
a  decision  will  be  followed  by  all  the  courts,  unless 
it  is  shown  to  be  wrong  by  evidence  which  puts 
the  point  beyond  a  reasonable  doubt.  *  *  * 
If,  in  such  a  case  as  that  under  present  considera- 
tion, it  had  happened  that  the  successful  applicant 
had    filed    his    application    before    the    interfering 
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patent  was  granted,  that  patent  would  not  have 
been  granted  at  all  unless  the  Patent  Office  decision 
on  interference  had  been  reversed  by  some  higher 
authority.  In  that  event,  the  successful  applicant 
would  not  have  been  liable  to  any  interference  suit, 
nor  any  infringement  suit  brought  against  him  by 
his  rival ;  for  his  rival  would  in  that  event  have  no 
patent  upon  which  to  base  a  suit  of  either  of  those 
kinds." 

The  Patent  Office  interference  proceeding  has 
been  decided  on  behalf  of  Wilson,  and  he  did  file  before 
the  Bole  patent  was  erroneously  granted,  and  some 
eight  months  before  that  time,  which  has,  as  above 
pointed  out,  shown  that  the  Bole  patent  in  suit  should 
never  have  been  issued  at  all.  Plad  this  interference 
proceeding  been  decided  as  it  should  have  been  prior 
to  the  issuance  of  a  patent  to  Bole,  such  patent  would 
not  have  been  issued  at  all  unless  the  decision  had  been 
reversed,  and  this  suit  could  not  yet  have  been  brought. 
The  high  importance  of  the  action  and  power  of  the 
Patent  Office  with  respect  to  the  determination  of 
questions  of  interference  is  thus  seen.  As  the  matter 
now  stands,  Wilson  has  been  subjected  to  many  thou- 
sands of  dollars  of  expense  in  and  about  this  issue  of 
invention  and  infringement,  absolutely  unwarranted  by 
a  full  observance  of  the  statutes  and  authorities.  Not 
only  was  the  Patent  Office  derelict  in  the  performance 
of  its  duty  for  many  months  as  to  the  declaration  of 
interference  between  Bole  and  Wilson,  but  when  that 
forum  had  found  in  favor  of  Wilson,  the  trial  judge 
in  this  case  refused  to  follow  its  findings,  and,  upon 
a  record  remarkably   devoid  of  any   corroborative   or 
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convincing  proof,  added  to  Wilson's  woes  and  financial 
burdens  by  in  effect  reversing  the  findings  of  the  Patent 
Office  and  necessitating  the  heavy  expense  and  labor 
of  this  appeal.  As  the  matter  now  stands,  unless  the 
decision  of  the  Board  of  Examiners  in  Chief  in  the 
Patent  Office  is  reversed,  the  patent  will  be  issued  to 
the  defendant  Wilson  covering  the  same  invention  as 
that  of  the  complainant  Bole,  and  Wilson  may  bring  his 
proceeding  under  Sec.  4918  in  the  lower  court  to  cancel 
the  patent  to  Bole.  If,  on  the  other  hand,  the  decision 
of  the  Patent  Office  is  reversed  and  Wilson  does  not 
prevail  on  appeal,  he  may  have  his  remedy  by  a  bill 
of  equity  in  that  court  under  Sec.  4915  for  decree  that 
Wilson  is  entitled  to  receive  the  patent  for  his  inven- 
tion and  authorizing  the  Commissioner  of  Patents  to 
issue  such  patent.  So  closely,  as  previously  pointed 
out,  are  the  functions  of  this  court  interrelated  with 
the  functions  of  the  Patent  Office,  under  Sees.  4921, 
4918,  4915,  4904  and  4920,  that  it  is  impossible  for  a 
court  such  as  this  to  pass  properly  upon  the  validity 
of  letters  patent  where  the  question  of  originality  or 
priority  of  invention  is  concerned,  without  taking- 
notice  of,  and  giving  an  open  ear  to,  the  deliberations 
and  findings  of  the  Patent  Office  under  Sec.  4904.  To 
fail  so  to  do  is  to  plunge  a  contestant  on  the  question 
of  priority  or  originality  of  invention  into  a  multiplicity 
of  contests  and  appeals  therefrom,  in  concurrent  jur- 
isdictions, which  can  lead  to  only  one  ultimate  and 
final  solution,  namely,  an  appeal  to  the  Supreme  Court 
of  the  United  States,  to  straighten  out  such  tangle  as 
between  such  jurisdictions,  which,  instead  of  mutually 
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working  to  a  common  end,  are,  in  this  case,  operating 
in  conflict  each  with  the  other  to  the  prejudice,  peril, 
expense  and  bewilderment  of  the  appellant  Wilson. 
The  record  of  this  case  in  the  lower  court  shows  that 
it  was  solicited  to  stay  the  proceedings  in  this  suit 
pending  the  determination  of  said  interference  in  the 
Patent  Office,  but  that  even  such  motion  was  denied, 
and  the  appellants  were  forced  to  go  to  trial  on  an 
issue  which,  under  the  authorities,  was  most  properly 
to  be  decided  by  the  Patent  Office,  and  which  was  so 
decided  in  favor  of  Wilson  a  few  days  before  such 
trial  began. 

Further  on  this  doctrine  of  Patent  Office  recognition 
on  this  matter  of  originality  and  priority  of  invention, 
let  us  turn  to  another  text  writer,  Robinson  on  Patents, 
who  more  emphatically  pronounces  this  rule  in  Sec. 
1024,  pages  255-257: 

"Where  this  question  of  priority  of  invention 
has  already  been  decided  in  an  interference  pro- 
ceeding, the  record  of  that  judgment  is  admissible 
in  favor  of  the  then  successful  party,  and,  even 
though  not  conclusive  on  the  jury,  is  entitled  to 
grave  consideration." 

It  will  be  seen  from  this  that  the  record  of  a  judg- 
ment of  the  Patent  Office  under  the  Bole  interference 
proceeding  was  properly  admissible  in  this  proceeding 
in  favor  of  the  successful  party  Wilson;  and  as  to  this 
Walker,  supra,  says,  in  the  second  paragraph  of  Sec. 
318,  page  282: 

"A  properly  authenticated  copy  of  a  decision  of 
the   Commissioner   of   Patents   in   such   an    inter- 
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ference,  or  of  the  Court  of  Appeals  of  the  District 
of  Cohimbia,  reviewing-  such  a  decision  of  the  com- 
missioner, is  admissible  in  evidence  in  an  inter- 
ference suit  between  patents  on  inventions  which 
were  involved   in  such   an   interference." 

Because  of  the  authorities,   the  introduction   in  this 
case  of  a   certified  copy  of  the  decision  of  the   lower 
tribunal  in  the  Patent  Office,  which  is,  until  reversed, 
the  finding  of  the  Patent  Office  in  this  controversy  on 
priority  irrespective  of  the  pendency  of  any  appeal,  is, 
as  to  one  of  the  defenses  in  this  case,  properly  admissible 
in  evidence,  as  is  likewise,  as  a  corollary  proposition,,  a 
certified  copy  of  the  opinion  of  the  Board  of  Examiners 
in   Chief   in   the   Patent   Office,   affirming  strongly   the 
opinion  of  the  Examiner  of  Interference  in  the  Patent 
Office,   and  which   is   respectfully  offered   for  the  con- 
sideration of  this  court  on  the  argument  of  this  appeal. 
And  likewise,  as  a  corollary  proposition,  we  offered  a 
certified  copy  of  the  Wilson  application  involved  in  the 
interference,  decided  in  favor  of  Wilson,  as  admissible 
in  evidence  in  this  case  with  the  other  paper  pertinent 
to  the  pendency  of  the  interference.     It  is  part  of  our 
defense  that  Wilson  was  the  prior  inventor  as  well  as 
the  original  inventor,  and,  in  order  to  make  him  out  as 
such,  his  diligence  will  be  shown  as  material,  in  con- 
trasting the  same  with  the  lack  of  diligence  of  Bole  in 
connection   with   the  hypothesis   that  he   was   an   inde- 
pendent and  prior  inventor;  and,  therefore,  the  applica- 
tions lodged  in  the  Patent  Office  by  these  parties  and 
the  dates  and  data  pertaining  to  such  lodgments  are 
further  material  to  the  determination  of  this  contro- 
versy.- 
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A  leading  case  on  this  doctrine  of  the  influence  of 
the  decisions  of  the  trihunals  of  the  Patent  Office  upon 
the  courts  with  respect  to  a  controversy  involving 
prioritv  of  invention  (and  priority  must  always  include 
originality,  for  lack  of  originality  will,  of  course,  defeat 
a  claim  of  priority,  although  the  element  of  originality 
is  not  always  specifically  within  the  controversy),  is 
that  of  Morgan  v.  Daniels,  153  U.  S.  120.  In  that 
case,  decided  by  the  Supreme  Court  of  the  United 
States  April  23.  1894,  the  Supreme  Court  supported 
the  findings  of  the  Examiner  of  Interferences  in  the 
Patent  Office  after  three  reversals,  and  the  syllabus 
states : 

"When  a  cjuestion  between  contending  parties 
as  to  priority  of  invention  is  decided  in  the  Patent 
Office,  the  decision  there  made  must  be  accepted 
as  controlling  upon  that  cjuestion  of  fact  in  any 
subsequent  suit  between  the  same  parties,  unless 
the  contrary  is  established  by  testimony  which  in 
character  and  amount  carries  thorough  convic- 
tion." 

Further  excerpts  from  this  decision  are  as  follows: 
"What,  then,  is  the  rule  which  should  control 
the  court  in  the  determination  of  this  case?  *  *  * 
The  plaintiff  in  this  case,  like  the  defendant  in 
those  cases,  is  challenging  the  priority  awarded 
by  the  Patent  Office,  and  should,  we  think,  be  held 
to  as  strict  proof.  In  the  opinion  of  the  court 
below  the  rule  is  stated  in  these  words :  'The  com- 
plainant, on  the  issue  here  tendered,  assumes  the 
burden  of  proof,  and  must,  I  think,  as  the  evidence 
stands,  maintain,  by  clear  and  undoubted  pre- 
ponderance of  proof,  that  he  is  the  sole  author  of 
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that  drawing.'  42  Fed.  Rep.  451.  *  *  *  The 
case  as  presented  to  the  Circuit  Court  (under  Sec. 
4915)  was  not  that  of  a  mere  appeal  from  a  de- 
cision of  the  Patent  Office,  nor  subject  to  the  rule 
which  controls  a  chancellor  in  examining  a  report 
of  a  master  or  an  appellate  court  in  reviewing 
hndings  of  fact  made  by  the  trial  court.  There 
is  always  a  presumption  in  favor  of  that  which 
has  once  l^een  decided,  and  that  presumption  is 
often  relied  upon  to  justify  an  appellate  court  in 
sustaining  the  decision  below.  Thus,  in  Craw- 
ford V.  Neal,  144  U.  S.  585,  596,  12  Sup.  Ct.  759, 
it  w^as  said:  'The  cause  was  referred  to  a  master 
to  take  testimony  therein,  "and  to  report  to  this 
court  his  findings  of  fact  and  his  conclusions  of 
law  thereon."  This  he  did,  and  the  court,  after  a 
review  of  the  evidence,  concurred  in  his  findings 
and  conclusions.  Clearly,  then,  they  are  to  be 
taken  as  presumptively  correct,  and,  unless  some 
obvious  error  has  intervened  in  the  application  of 
the  law,  or  some  serious  or  important  mistake  has 
been  made  in  consideration  of  the  evidence,  the 
decree  should  be  permitted  to  stand.'  *  *  *  But, 
this  is  something  more  than  a  mere  appeal.  It  is 
an  application  to  the  court  to  set  aside  the  action  of 
one  of  the  executive  departments  of  the  govern- 
ment, llic  one  charged  with  the  administration 
of  th.c  patent  system  has  finished  its  investigations 
and  made  its  determination  ■zuith  respect  to  the 
question  of  priority  of  invention.  That  determina- 
timi  gave  to  the  defendant  the  exclusizw  rights  of 
a  patentee.  A  new  proceeding  is  instituted  in  the 
courts — a  proceeding  to  set  aside  the  conclusions 
reached  by  the  administrative  department,  and  to 
give  to  the  plaintiff  the  rights  there  awarded  to  the 
defendant.    It  is  something  in  the  nature  of  a  suit 
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to  set  aside  a  judgment,  and  as  siieJi  is  not  to  be 
sustained  by  a  mere  preponderance  of  ezndefice. 
Butler  V.  Shaw,  21  Fed.  Rep.  ^21,  j^/.  It  is  a 
controversy  betzveen  two  individuals  over  a  ques- 
tion of  fact  which  has  once  been  settled  by  a 
special  tribunal,  entrusted  zvith  full  power  in  the 
premises.  As  such  it  might  be  well  argued,  were 
it  not  for  the  terms  of  this  statute,  that  the  decision 
of  the  Patent  Office  zvas  a  finality  upon  every  mat- 
ter of  fact.  In  lohnson  v.  Towsley,  /j  Wall.  y2, 
86,  a  case  involving  a  contest  between  two  claim- 
ants for  land  patented  by  the  United  States  to  one 
of  them,  it  zvas  said:  'It  is  fully  conceded  that 
when  those  officers  (the  local  land  officers)  decide 
controverted  questions  of  fact,  in  the  absence  of 
fraud,  or  imposition,  or  mistake,  their  decision  on 
those  questions  is  final,  except  as  they  may  be  re- 
versed on  appeal  in  that  department.' 

"Upon  principle  and  authority,  therefore,  it  must 
be  laid  dozvn  as  a  rule  that  zvhere  tJie  question 
decided  in  the  Patent  Office  is  one  between  contest- 
ing parties  as  to  priority  of  invention,  the  decision 
there  made  must  be  accepted  as  controlling  upon 
that  question  of  fact  in  any  subsequent  suit  be- 
tween the  same  parties,  unless  the  contrary  is 
established  by  testimony  which  in  character  and 
amount  carries  thorough  conviction.  *  *  h<  fjj^ 
question  of  priority  is  doubtful,  and,  if  doubtful, 
the  decision  of  the  Patent  Offcc  must  control.  *  *  * 

''It  is  enough  to  say  that  the  testimony  as  a 
whole  is  not  of  a  character  or  suMcient  to  produce 
a  clear  conviction  that  the  Patent  Office  made  a 
mistake  in  azvarding  priority  of  invention  to  the 
defendant;  and  because  of  that  fact,  and  because 
of  the  rule  that  controls  suits  of  this  kind  in  the 
courts,  zve  reverse  the  judgment.     *  *  *    " 
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Here,  as  in  the  present  case,  the  defendant  had  been 
awarded  priority  of  invention,  and  the  findings  of  the 
Patent  OfRce  on  priority  of  invention  ivere  follozved  by 
the  court  in  its  instructions  to  dismiss  the  bill,  and,  as 
zve  see,  the  findings  of  the  Patent  Office  were  held  to  be 
the  findings  of  a  special  tribunal  intrusted  zvith  full 
power  in  the  premises,  as  under  Sec.  4^04,  and  zvhose 
findings  might  zvcll  be  argued  to  be  a  finality  upon 
every  fnotter  of  fact  zvere  it  not  for  the  special  pro- 
visions of  the  statute  (as  under  Sees.  4()i^,  4pT8  and 
49^1)- 

This  decision  has  been  cited  and  followed  very  fre- 
quently and  is  believed  still  to  state  the  law  as  pro- 
pounded by  Mr.  Justice  Brewer  of  the  Supreme  Court 
m  1894.  A  number  of  such  later  authorities  will  now 
be  adverted  to,  these  authorities  bringing-  the  ruling  up 
into  close  coincidence  with  the  decision  above  referred 
to  in  the  early  case  of  Shuter  v.  Davis,  16  Fed.  Rep. 
564. 

In  Standard  Cartridge  Company  v.  Peters  Cartridge 
Company,  yy  F.  R.  630,  decided  in  1896,  the  first 
syllabus  is  as  follows: 

*'In  proceedings,  under  Revised  Statutes,  Sec. 
4915,  by  a  defeated  contestant  in  interference  pro- 
ceedings to  establish  a  right  to  a  patent,  the  de- 
cision of  the  Patent  Office  upon  the  question  of 
priority,  is  to  be  taken  as  presumptively  correct, 
and  the  burden  is  on  the  complainant  to  establish 
his  case  by  testimony  of  a  character  which  carries 
thorough  conviction." 

69  Fed.  Rep.  408,  affirmed. 
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The  opinion,  delivered  by  Judge  Lurton,  later  of  the 
Supreme  Court,  commences  as  follows: 

"Though  the  issue  is  one  of  priority  of  inven- 
tion between  Charles  Hisey  and  George  Uigowsky, 
its  solution  under  this  proceeding  does  not  depend 
upon  the  mere  preponderance  of  evidence.  That 
department  of  government  charged  with  the  duty 
of  originally  hearing  and  determining  questions 
of  priority  arising  under  conflicting  applications  of 
im^entors  has,  upon  evidence  and  full  considera- 
tion, determined  the  controversy  between  those 
parties  against  the  contention  of  the  present  com- 
plainants, and  awarded  a  patent  to  the  assignee  of 
George  Ligowsky.  But  for  the  provision  made  by 
congress,  and  found  in  section  4915  of  the  Revised 
Statutes,  the  conclusion  of  the  executive  depart- 
ment of  government  that  Hisey  was  not  entitled  to 
a  patent  upon  improvements  w^hich  he  claims  to 
have  invented  in  cartridge  loading  machines,  would 
be  fatal  to  his  claim." 

See  also  first  and  third  paragraphs,  page  636,  in 
which  it  is  seen  that  new  evidence,  cumulative  in 
nature,  was  added  to  the  trial  of  the  case,  over  and 
beyond  the  record  upon  which  the  Patent  Office  de- 
cision is  based,  similar  to  the  situation  here. 

See  also  end  of  last  paragraph,  page  655 : 

''On  the  whole  case,  however,  we  lean  to  the 
correctness  of  the  judgment  of  the  Circuit  Court 
and  the  action  of  the  Patent  Office." 

See  also  Thomas  &  Sons  v.  Electric  Porcelain  & 
Manufacturing  Company  et  al.,  iii  Fed.  Rep.  923,  first 
syllabus  and  second  and  third  paragraphs,  page  929, 
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in  particular,   the  ruling  in   Morgan  v.    Daniels  being 
again  reasserted  and  relied  upon. 

See  also  the  leading  case  of  Ecaubert  v.  Appleton 
et  al.,  67  Fed.  Rep.  917,  first  syllabus  and  last  para- 
graph, page  919,  first  and  last  paragraphs,  page  921 
et  seq. 

See  also  Greenwood  ct  al.  v.  Dover  et  al.,  194  F.  R. 
91,  first  syllabus,  and  on  page  91  as  to  appeals  from 
the  Patent  Office  in  interference  in  questions,  first 
paragraph  on  page  95  referring  to  conclusion  in  Mor- 
gan V.  Daniels,  second  paragraph,  page  95,  as  to  ad- 
ditional evidence,  last  paragraph  on  page  94,  particu- 
larly, showing  tlie  weight  of  the  decisions  of  the  Patent 
Office  and  the  rank  thereof,  and  the  procedure  therein, 
in  interference  matters,  and  the  third  paragraph  on 
page  97  as  to  the  burden  upon  the  losing  party  in  any 
interference  proceeding. 

See  also  Computing  Scale  Company  v.  Standard 
Scale  Company,  Limited,  195  F.  R.  509,  decided  April 
2,  191 2,  particularly  the  last  paragraph  on  page  915, 
showing  that  an  interference  award  deciding  priority 
should  be  adopted  by  the  courts  as  to  litigation  by  the 
same  parties  unless  there  is  thorough  conviction  to  the 
contrary,  reaffirming  the  doctrine  of  Morgan  v. 
Daniels. 

See  also  Hilliard  v.  Remington  Typewriter  Co.,  186 
F.  R.  344,  decided  191 1,  first  syllabus  showing  that  the 
burden  of  proof  is  on  the  complainant  to  prove  the 
Patent  Office  decision  on  priority  is  wrong. 
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See  also  page  336,  last  paragraph,  in  which  the  doc- 
trine of  Morgan  v.  Daniels  is  once  more  pronounced, 
and  also  see  Wire  Book  Sewing  Machine  Co.  v.  Stev- 
enson, II  F.  R.  155,  with  respect  to  the  hurden  of 
proof  of  priority;  Lang  v.  Twitchell-Champlin  Co., 
207  Fed.  Rep.  363 ;  Novelty  Dredge  Manufacturing  Co. 
V.  Brookfield  ct  al.,  170  F.  R.,  946,  955,  38  App.  D.  C. 
528.  34  App.  D.  C.  491,  177  F.  R.  224,  33  App.  D.  C. 
4341,  34  App.  D.  C.  450,  36  App.  D.  C.  116,  31  App. 
D.  C.  302.  and  33  App.  D.  C.  490. 

We  also  find  the  doctrine  of  Morgan  v.  Daniels  an- 
nounced again  by  the  Circuit  Court  of  Appeals  in  the 
second  circuit,  on  a  decision  rendered  February,  1909, 
in  re  Roth  cf  al.  v.  Harris,  168  F.  R.  279.  In  this 
case,  referring  particularly  to  the  last  three  paragraphs 
on  page  285,  additional  testimony  w^as  taken  in  the 
court,  but  in  a  suit  for  infringement  of  patent  involving- 
interference,  the  court  applied  the  doctrine  of  Morgan 
v.  Daniels,  stating  that  the  case  was  correctly  decided 
on  the  interference  proceedings  and  the  result  would 
have  been  the  same  if  the  additional  testimony  found 
in  the  record  of  the  suit  had  been  included  in  the  rec- 
ord of  the  Patent  Office. 

In  this  case  we  wish  to  point  out  that  the  record  in 
the  interference  proceedings  as  between  the  parties  to 
this  litigation,  involving  the  invention  in  issue,  was 
fully  twice  as  ample  as  the  record  before  the  trial  judge. 

We  submit  that  the  authorities  and  text  writers 
make  it  plain  that  not  only  is  the  decision  of  the  Patent 
Office,  which  has  been  rendered  on  behalf  of  Wilson 
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in  the  interference  proceedings  between  Bole  and 
Wilson,  and  affirmed  on  appeal,  to  be  considered  by  this 
court  seriously  and  with  open  ear,  but  unless  it  should 
be  found  that  the  complainants  have  not  made  out  a 
case  in  this  court,  which  clearly  proves  the  findings  of 
the  Patent  Office  in  such  decision  on  priority  to  be 
wrong,  such  Patent  Office  decision  must  prevail  in  this 
case  on  our  defense  under  section  4920  and  Bole  be 
found  not  to  be  the  original  or  prior  inventor.  How 
a  postal  card  and  the  unsupported  testimony  of  the 
party  Bole,  in  the  very  face  of  the  estoppel  operating 
against  Bole,  above  referred  to,  can  make  out  a  case 
seriously  to  be  considered  as  against  the  findings  of 
the  Patent  Office,  twice  rendered,  within  a  fair  appli- 
cation of  the  doctrine  of  Morgan  v.  Daniels,  is  beyond 
our  comprehension.  Furthermore,  Bole  must  be  found 
to  have  surreptitiously  or  unjustly  obtained  the  patent 
for  that  which  was  never  invented  by  him,  but  was 
in  fact  invented  by  another,  Wilson,  who  was  usine 
reasonable  diligence  in  perfecting  and  adapting  the 
same.     This  is  all  that  section  4920  requires. 

We  have  shown  that  Wilson's  diligence  was  unusual. 
His  reduction  to  practice  commenced  within  a  few  days, 
or  within  a  few  hours,  of  his  first  proven  knowledge  of 
the  invention,  which  was  predicated  upon  his  ovv^n  con- 
ception. It  is  to  be  understood  that  the  Patent  Office 
not  only  finds  Wilson  to  be  the  prior  inventor,  but 
the  original  inventor.  That  was  necessary,  because  of 
the  allegations  of  both  parties  to  the  interference  pro- 
ceeding, with  respect  to  their  disclosures  of  the  inven- 
tion, each  to  the  other.     Upon  the  theory  that  each  in- 
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dcpendently  produced  the  invention,  so  that  the  ques- 
tion of  priority  is  raised,  with  the  factor  of  originahty 
conceded  for  the  pur^xDse  of  presenting-  a  controversy, 
Bole  must  be  found  to  lose,  as  has  been  decided  by 
the  Patent  Office,  inasmuch  as  his  slightly  earlier  ap- 
plication will  not  avail  him,  because  of  his  lack  of  dili- 
gence, even  assuming  that  he  independently  produced 
the  invention  way  back  in  1908,  as  he  testifies.  Ad- 
mittedly, he  did  nothing  with  the  invention  from  the 
time  of  his  alleged  conception  until  the  filing  of  the 
application  in  191 3,  whereas  Wilson  conceived  the  in- 
vention and  entered  the  field  with  it  in  191 1,  immedi- 
ately reducing-  it  to  practice,  followed  by  putting  it  upon 
the  market,  and  with  a  disclosure  of  the  invention,  with 
sketches,  to  others,  and  Wilson  was  filling  the  demand 
of  the  market  for  the  invention  continuously  and  un- 
interruptedlv  right  up  to  the  time  he  filed  his  applica- 
tion, twenty-seven  days  after  Bole,  and  since  that  time. 
Bole,  on  this  side  of  the  case,  dealing  strictly  with 
priority,  is  to  be  given  but  little  consideration.  Bole 
cannot  prevail  under  the  law  as  unequivocally  pro- 
nounced in  all  the  leading  decisions. 

See  section  1024,  Robinson  on  Patents,  page  255, 
volume  3;  see  Automatic  Weighing  Machine  Co.  v. 
Pneumatic  Scale  Corp.,  Ltd.,  156  F.  R.  288,  and  par- 
ticularly the  seventh  paragraph  on  page  294  and  pages 
295  and  296,  as  to  what  constitutes  a  completed  inven- 
tion, the  first  inventor  being  he  who  has  put  the  inven- 
tion into  practice  and  he  only  being  entitled  to  a  patent. 
This  Bole  did  not  do  in  any  sense.  Continuing  on 
pages  296,  297,  298  and  299,  it  is  found  that  it  is  an 
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established  rule  that  drawing's  in  themselves  do  not 
constitute  an  invention,  and,  unless  they  are  followed 
up  by  reasonable  observation  of  the  requirements  of 
the  patent  laws,  they  cannot  have  any  effect  upon  a 
subsequently  granted  patent  to  another.  See  particu- 
larly paragraphs  2  and  4  on  page  299,  in  which  it  is 
held  that  it  would  be  a  perversion  of  the  purpose  of 
the  patent  law^s  if  one  who  had  conceived  of  a  new 
device  and  proceeded  as  far  as  to  embody  it  in 
sketches,  or  even  in  finished  drawings,  should  there 
stop,  and  yet  hold  the  field  of  invention  against  all 
comers  for  a  period  of  years.  Many  cases  are  cited, 
and  it  is  laid  dowai  in  the  second  paragraph,  page  300, 
that  in  a  race  between  two  independent  inventors,  he 
who  first  reduces  his  invention  to  fixed  and  positive 
form  would  seem  to  be  entitled  to  the  priority  and 
right  to  a  patent  therefor.  Bole  never  practiced  the 
invention  at  all.  See  particularly  the  first  paragraph 
on  page  301,  in  which  the  rule  of  diligence  is  stated. 
The  testimony  in  the  case  shows  that  Bole  received 
the  knowledge  of  his  invention  from  Wilson,  and  after- 
wards surreptitiously  or  unjustly  obtained  his  patent, 
unless  the  court  believes  Heber  and  Adams,  and  con- 
siders the  inadmissible,  doubtful  deposition  of  Heber. 
See  page  302  as  to  this.  In  the  present  case,  of 
course,  we  have  derivation  by  Bole  from  Wilson,  and 
Bole  cannot  have  a  valid  patent,  Wilson  being  the 
original  inventor,  as  found  by  the  Patent  Office. 

On  this  question  of  originality,  Loom  Co.  v.  Higgins, 
105  U.  S.  580,  594,  was  a  case  in  which  one  party  was 
found   to   have   derived   the   invention    from    another. 
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There  it  is  shown  that,  as  in  this  case,  the  party 
charged  with  derivation  did  not  claim  aloud  that  the 
invention  belonged  to  himself.  This  is  shown  from 
the  testimony  of  W.  W.  Wilson,  E.  C.  Wilson  and 
Wilcox,  in  respect  to  the  disclosure  by  Wilson  to  Bole. 
JVhy  didn't  Bole  then  and  there  assert  that  the  inven- 
tion under  consideration  zvas  his  at  tJiis  conference  of 
about  February  j,  ipii,  which  was  too  fully  established 
in  fact  to  be  less  than  authentic  history;  zvhy,  if  Bole 
was  the  inventor  of  the  key  issue,  did  he  not  at  that 
conference  assert  such  inventorship,  rather  than  merely 
discuss  a  useless  method  of  attempting  to  remove  the 
key  from  the  reamer? 

The  Patent  Office  did  not  find  proper  diligence  to 
have  been  used  in  Automatic  Weighing  Machine  Co. 
V.  Pneumatic  Scale  Corporation,  Ltd.,  supra,  and  the 
court  agreed  with  the  conclusions  of  the  Patent  Office 
in  this  respect.  This  case  goes  very  fully  into  the  doc- 
trine of  diligence  and  cites  a  great  many  authorities. 
It  may  be  stated  to  clearly  define  the  law  in  these  par- 
ticulars, and  is  a  late  case,  1909.  Further,  on  this 
question  of  diligence,  see  the  following  decisions,  all 
announcing  the  rule  above  set  forth,  namely,  that  where 
there  is  a  question  of  priority  arising  as  between  two 
or  more  inventors,  he  who  is  not  diligent  must  lose  out 
in  favor  of  him  who  takes  the  field  and  is  diligent, 
that  being  strikingly  necessary  in  the  present  set  of 
circumstances,  where  Wilson  was  asserting  his  claim 
to  the  invention  and  practicing  the  invention  in  the 
very  presence  of  the  other  party,  Bole,  while  Bole 
slept  at  the  switch  as  to  any  claim  he  may  have  had 
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or  thought  he  had  as  to  this  invention.  See  Grabow- 
sky  V.  Gallaher,  191  O.  G.  835;  Watson  v.  Thomas, 
108  O.  G.,  1590;  Henderson  v.  Gilpin,  187  O.  G.  231; 
Paul  V.  Johnson,  190  O.  G.  807;  Paul  v.  Johnson,  106 
O.  G.  2013;  Davis  v.  Horton,  136  O.  G.  1768.  This 
late  case  is  one  in  which  the  junior  party  had  disclosed 
the  invention  to  several  persons  and  had  ordered  man- 
ufacture of  the  same  prior  to  the  entry  of  the  senior 
party  into  the  field,  and  a  few  months  thereafter  act- 
ually sold  a  small  number,  which  was  followed  a  few 
months  later  by  the  manufacture  and  sale  of  a  large 
number  of  such  devices,  the  junior  party  being  thus 
found  to  be  diligent  in  reduction  to  practice.  These 
circumstances  are  almost  on  all  fours  with  those  in  the 
present  case  on  the  question  of  diligence.  See  also 
Woods  v.  Poor,  130  O.  G.  1313,  in  which  it  is  held  that 
the  nature  of  the  invention,  the  situation  of  the  inven- 
tor, the  length  of  time  intervening  between  concep- 
tion and  reduction  to  practice,  the  character  and  reas- 
onableness of  the  inventor's  testimony  and  that  of  his 
witnesses,  are  all  important  factors  in  determining  the 
question  of  diligence.  These  decisions  are  found  in 
the  volumes  of  Official  Gazette  of  the  United  States 
Patent  Office,  and  are,  of  course,  decisions  of  which 
this  court  may  take  notice,  being  federal  decisions,  and 
particularly  in  view  of  the  law  above  set  forth,  with 
respect  to  the  effect  of  decisioa«  of  the  Patent  Office 
forum  upon  the  federal  courts  of  concurrent  jurisdic- 
tion. 

The  situation  in  the  present  case  shows  Bole  to  have 
been  actuated  by  animus,  inflamed  by  the  co-operation 
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of  Wilson's  chief  and  bitterest  competitor  in  the  under- 
reamer  field,  the  other  part  owner  of  the  Bole  patent 
in  suit. 

See  also  Lewis  &  Williams  v.  Cronemeyer,  130  O.  G. 
300;  Lawrence  v.  Voight,  147  O.  G.  235;  Feinberg  v. 
Cowan,  125  O.  G.  667;  Whitney  v.  Brewer,  177  O.  G. 
1267,  in  which  it  was  found  that  the  first  filing  of  an 
application  by  a  party  does  not  preclude  the  application 
against  him  of  the  doctrine  of  equitable  estoppel,  and 
we  contend  that  Bole  is  equitably  estopped,  because  of 
his  covenant  not  to  do  anything  further  about  the  in- 
vention, made  at  the  time  of  the  settlement  with  Wil- 
son and  his  company,  February  i,  1913.  In  Schmidt 
V.  Clark,  138  O.  G.  768,  it  was  held  that  where  the 
evidence  fails  to  show  any  activity  on  the  part  of 
Schmidt  from  July,  1903,  to  December,  1906,  when  he 
filed  his  application,  and  in  the  meantime  Clark  enters 
the  field  and  gives  the  public  the  benefit  of  his  discov- 
ery by  manufacturing  several  hundred  devices  embody- 
ing the  invention;  in  order  to  prevail,  Schmidt  must 
prove  his  case  beyond  a  reasonable  doubt.  Bole  does 
not  prove  his  case  beyond  a  reasonable  doubt,  and 
shows  no  excuse  for  his  lack  of  diligence.  As  to  this 
rule  of  diligence,  it  was  held  in  O'Connell  v.  Schmidt, 
122  O.  G.  2065,  that  there  is  no  hard  and  fast  rule  by 
which  to  determine  the  question  of  due  diligence.  In 
other  words,  there  is  no  general  rule  of  what  consti- 
tutes due  diligence,  that  being  a  question  to  be  de- 
termined by  all  the  facts  and  surrounding  circum- 
stances in  the  particular  case. 
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See  also  the  important  case  of  Garden  Supply  Co. 
V.  National  Washer  Co.,  176  Fed.  Rep.  45,  47. 

Further  on  this  question  of  diligence,  see  Howell  v. 
Hess,  122  O.  G.  2393. 

It  is  pointed  out  by  Robinson  on  Patents,  supra,  sec- 
tion 1024,  on  page  38,  the  plaintiff  inventor,  although 
he  be  proven  to  be  the  first  conceiver  of  the  invention, 
may  be  shown  by  the  defendant  to  forfeit  his  right  to 
a  patent  in  favor  of  a  later  inventor  by  his  unreas- 
onable delay  in  its  reduction  to  practice.  On  this  ques- 
tion of  diligence,  a  leading  case  is  Mason  v.  Hepburn, 
the  decision  being  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  in  1898,  84  O.  G.  147,  particularly 
the  last  column  of  the  opinion. 

Of  course,  if  Bole  derived  his  invention  from  Wil- 
son, as  we  contend,  he  is  not  entitled  to  a  patent  as 
issued. 

It  is  significant  that  we  have  proven  by  witnesses 
that  Wilson  disclosed  the  invention  to  Bole,  and  that 
we  have  only  Bole's  unsupported  statement  that  he 
earlier  disclosed  the  invention  to  Wilson. 

And  that  Bole  is  not  to  be  believed  is  proven  by  the 
fact  that  at  the  time  of  the  disclosure  by  Wilson  to 
him,  namely,  the  conference  of  about  February  3,  1911, 
he  laid  no  claim  to  being  the  originator  of  the  inven- 
tion. This  man  Bole,  whose  alleged  witnesses  to  the 
sketch  of  January  27,  1911,  did  not  ever  remember 
having  seen  such  sketch  before  they  testified;  who  was 
contradicted  by  his  friend  Willard,  and  by  Wilson,  and 
whose  witness  Naphas  does  not  know  what  he  is  talk- 
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ing  about,  is  not  to  be  believed  himself.  It  is  as  plainly 
to  be  seen  between  the  lines  as  though  written  in  red 
ink,  that  this  claim  of  Bole's  and  the  harassment  of 
Wilson  and  the  defendant  corporation,  growing  out  of 
such  claim,  amounted  to  conspiracy  of  Bole's  and  Wil- 
son's competitor,  Double,  to  bring  upon  the  defend- 
ants expense,  annoyance,  trouble  and  competition. 

See  Jenks  v.  Pagelson,  184  O.  G.  285. 

This  derivation  by  Bole  from  Wilson  led  to  Bole's 
surreptitious  activity  in  obtaining  a  patent,  within  sec- 
tion 4920  of  the  Revised  Statutes.  As  to  Wilson's  in- 
dependence of  any  such  derivation,  see  Miller  v.  Spel- 
ler, 165  O.  G.  732. 

Concealment  of  an  invention  is  also  fatal,  coupled 
with  delay  in  reduction  to  practice,  as  per  the  doctrine 
in  Mason  v.  Hepburn,  supra;  so  that,  if  Bole  had  the 
invention  before  Wilson,  his  concealment  estopped  him 
from  properly  receiving  a  patent.  See  also  Brown  v. 
Campbell,  201  O.  G.  903;  Mathes  v.  Burt,  114  O.  G. 
764;  Quenzer  v.  Collins,  179  O.  G.  575;  Brown  v. 
Campbell,  201  O.  G.  905;  Baetz  v.  Kukkuck,  178  O.  G. 

As  to  novelty,  we  have  seen  that  the  same  is  nega- 
tived by  the  making  of  a  single  specimen  of  the  pat- 
ented thing,  provided  its  existence  was  known  in  this 
country  prior  to  the  invention  by  the  patentee,  even 
though  it  was  not  used  prior  to  that  time  (see  Walker 
on  Patents,  section  72,  page  67,  and  cases  cited),  and 
novelty  is  negatived  by  prior  knowledge  and  use  in 
this  country  by  even  a  single  person  of  the  thing  pat- 
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ented,  provided,  of  course,  that  it  be  a  person  other 
than  the  patentee  and  independent  knowledge  (Walker 
on  Patents,  section  71,  page  66).  (See  also  46  Ct.  CI., 
601.) 

This,  of  course,  must  be  so,  under  section  4886  of  the 
Revised  Statutes,  in  accordance  with  which  patents  for 
inventions  are  issued,  it  being  required  that  the  inven- 
tion must  be  not  known  or  used  by  others  in  this  coun- 
try before  the  invention  or  discovery  thereof  by  the 
patentee.  Assuming  the  acts  of  Wilson  and  Bole  were 
independent  and  neither  derived  from  the  other,  the 
making  of  the  first  under-reamer  embodying  the  inven- 
tion by  Wilson  is  sufficient  to  invalidate  the  Bole  patent, 
if  Bole  cannot  prove  that  his  invention  was  made  still 
earlier  than  that  anticipating  fact  occurred.  This  has 
nothing  to  do  with  the  question  of  originality,  as  be- 
tween Wilson  and  Bole,  or  of  priority,  as  between  Wil- 
son and  Bole,  but  is  that  other  defense,  namely,  of  an- 
ticipation by  Wilson's  manufacture,  sale  and  use  of 
Wilson  reamers;  and  where,  as  in  this  case,  we  have 
proven  manufacture  and  sale  prior  to  Bole's  date  of 
application,  the  burden  is  sJiiffcd  to  the  appellees  to 
prove  by  convincing  preponderance  of  evidence  that 
Bole's  invention  was  still  earlier  than  that  manu- 
facture and  sale  took  place.  As  to  burden  of  proof  in 
this  respect,  see  also  Eastern  Paper  Bag  Co.  v.  Conti- 
nental Paper  Bag  Co.,  142  F.  R.  501.  If  the  plaintiff 
does  not  introduce  enough  evidence  to  outweigh  what- 
ever evidence  is  introduced  to  the  contrary,  the  patent 
must  be  void  for  want  of  novelty.    Walker  on  Patents, 
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section  76,  last  paragraph,  page  71,  and  the  cases  cited 
therein. 

Now,  as  to  this  defense,  it  is  contended  that  Bole 
has  not  established  possession  of  the  invention  prior  to 
'the  disclosure  of  the  same  to  him  by  Wilson,  and  like- 
wise the  patent  is  therefore  anticipated  by  this  Wilson 
manufacture,  and  must  be  found  invalid. 

There  are,  therefore,  three  burdens  resting  upon 
Bole,  one  to  establish  originality,  one  to  establish  pri- 
ority, and  one  to  establish  possession  of  the  invention 
prior  both  to  the  disclosure  of  the  invention  to  him  by 
Wilson  and  prior  to  the  Wilson  manufacture  and  sale 
of  the  invention.  As  to  originality,  we  contend  that 
all  of  the  facts  and  circumstances  in  the  case  are 
against  him.  As  to  priority,  he  must  lose  because  of 
his  lack  of  diligence,  and  as  for  his  being  in  possession 
of  the  invention  earlier  than  Wilson  disclosed  it  to  him, 
or  Wilson  commenced  to  manufacture,  the  gravest 
doubt  is  raised  because  of  the  circumstances  of  the 
case,  and  Bole's  failure  to  speak  out  when  Wilson  com- 
menced to  assert  his  invention.  This  very  failure  like- 
wise, with  the  other  circumstances  of  the  case,  renders 
it  unbelievable  that  Bole  ever  was  in  possession  of  the 
invention  before  he  obtained  the  knowledge  of  the  same 
from.  Wilson. 

Three  Chief  Defenses,  and  Each  Sufficient  to 
Reverse  the  Lower  Court. 

Thus  we  contend  that  appellants  have  prevailed  upon 
these  three  defenses,  that  of  want  of  originality  in  Bole, 
that  of  want  of  priority  in  Bole,  and  that  of  want  of 


—117— 

novelty  in  the  Bole  patent.  And  in  addition  to  that 
we  have  Bole  barred  by  estoppel  attaching  to  his  cove- 
nant in  favor  of  Wilson  and  his  company. 

See  in  this  connection,  upon  the  question  of  burden 
of  proof,  Clark  Thread  Co.  v.  Willamantic  Linen  Co., 
140  U.  S.  492;  also  52  F.  R.  760;  108  F.  R.  221;  121 
F.  R.  53;  II  F.  R.  155;  and  20  F.  R.  693. 

Burden  of  Proof  Shifted  to  Appellffs. 

The  anticipatory  fact  consisting  of  manufacture  and 
sale  by  Wilson  of  reamers  embodying'  the  invention 
prior  to  Bole's  date  of  application  absolutely  shifts  the 
entire  burden  of  proof  to  Bole,  and,  therefore,  on  all  the 
questions  in  this  case,  of  originality,  priority  and  of 
possession  of  the  invention  prior  to  Wilson's  practice 
thereof,  we  must  look  to  the  appellees  to  make  out  their 
case  beyond  a  reasonable  doubt.  They  utterly  have 
failed  to  make  out  any  case  of  diligence  with  respect 
to  priority,  or  to  make  any  affirmative  conclusive  show- 
ing of  originality,  or  to  make  any  affirmative  conclu- 
sive showing  as  to  possession  of  the  invention  prior  to 
the  anticipatory  act  of  Wilson  manufacture.  The 
laches  of  Bole  are  against  him  on  all  of  these  questions. 

vSee  also,  on  the  question  of  novelty,  22  F.  R.  650, 
82  F.  R   1897. 

That  Bole  applied  for  patents  on  other  inventions 
and  delayed  in  applying  on  the  key  invention  is  com- 
petent evidence  against  his  claim  of  invention,  as  in 
Frink  v.  Retry,  11  Blatchford,  i  Bann.  and  A  i. 
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That  inference  may  be  drawn  by  the  court  from  the 
conduct  of  Bole  which  may  outweigh  direct  testi- 
mony of  any  number  of  witnesses,  see  telephone  cases, 
126  U.  S.  I. 

That  the  commissioner  of  patents  has  judicial  func- 
tions, of  which  the  courts  may  take  judicial  notice,  see 
Butterworth  v.  U.  S.  112  U.  S.  656,  page  662,  first 
column. 

The  question,  of  course,  of  want  of  novelty  as  de- 
feating the  Bole  issued  patent,  w^as  not  for  the  Patent 
Office,  as  they  could  not  cancel  the  patent,  and  that  is 
an  added  defense  in  this  suit,  which  makes  Wilson's 
case  even  stronger  than  it  was  in  the  Patent  Office, 
inasmuch  as  the  burden  of  proof  is  shifted  by  the  an- 
ticipatory fact  of  Wilson's  earlier  manufacture  to  the 
appellees,  and  they  must  make  out  their  case  beyond  a 
reasonable  doubt. 

Bole  cannot  prevail  on  the  score  of  priority  of  in- 
vention due  to  his  total  want  of  diligence,  and  he  can- 
not prevail  on  the  score  of  originality  on  his  own  un- 
supported word,  with  this  burden  of  proof  against  him. 
Nor,  in  spite  of  all  the  circumstances,  can  he  prevail 
on  the  ancient  history  of  the  1908  legend  with  Adams' 
support,  or  by  the  improper  deposition  of  Heber,  with 
this  burden  of  proof  against  him  and  the  priority  find- 
ings against  him,  such  question  of  anticipatory  use  in 
this  case  being  inseparably  intertwined  with  the  ques- 
tion of  priority,  and  such  anticipatory  facts  being  part 
of  Wilson's  proofs  of  priority.  So  that  Heber  and 
Adams  can  be  of  no  avail  to  Bole  on  priority,  and,  of 
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course,  not  on  originality,  and,  likewise,  not  with  re- 
spect to  the  anticipatory  fact  of  Wilson's  earlier  manu- 
facture and  sale.  At  every  angle  of  the  case  Bole  is 
met  with  the  closed  door  of  laches,  concealment,  and 
estoppel,  and  with  the  fatal  stabs  of  contradiction, 
want  of  corroboration,  animus  and  improper  motive. 

The  proofs  in  this  case,  more  effectively  than  those 
possible  before  the  Patent  Office,  make  Wilson  out  the 
original  and  prior  inventor  of  the  subject  of  the  patent 
in  suit  and  make  that  patent  out,  therefore,  invalid, 
and,  likewise,  and  further,  invalid  because  of  the  an- 
ticipatory manufacture  and  sale  by  Wilson  of  the  ream- 
ers embodying  the  invention. 

With  all  these  facts  and  the  law  in  connection  there- 
with against  the  appellees,  including  the  doctrine  of 
Morgan  v.  Daniels,  supra,  and  the  persuasive  effect  of 
the  findings  of  the  Patent  Office  upon  this  court,  it  is 
contended  that  the  appellees  cannot  prevail,  because, 
and  only  because,  of  the  unsupported,  contradicted  and 
discredited  word  of  the  appellee  Bole  plus  his  1908 
postal  card. 

The  patent  in  suit  should  be  found  invalid  upon  the 
law  and  facts  above  set  forth,  and,  therefore,  upon  the 
facts  above  presented,  together  with  the  remainder  of 
the  record  in  the  case  and  the  law  as  it  stands  perti- 
nent to  such  record  and  facts,  and  the  valid  conclusions 
to  be  drawn  from  the  record  in  such  case,  this  case  is 
respectfully  submitted,  with  confident  solicitation  that 
the  decree  of  the  lower  court  be  reversed  in  each  and 
every  respect. 


Respectfully  submitted, 

Raymond  Ive:s  BtiKE^SLi^E, 
Solicitor  and  Counsel  for  Appellants. 
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Robert  E.  Bole  and  Edward  Double, 

Complainants  and  Appellees. 

APPELLEE'S  BRIEF. 

This  is  an  appeal  by  defendants  from  an  interlocu- 
tory decree  ordering  and  granting  an  injunction  against 
defendants. 

Complainants  filed  their  bill  of  complaint  alleging 
the  invention  by  complainant  Robert  E.  Bole  of  the 
improvement  in  under-reamers  in  controversy;  the 
filing  in  due  form  and  time  as  required  by  law  of  an 
application  by  Mr.  Bole  for  letters  patent,  the  assign- 
ment of  an  undivided  half  interest  in  and  to  such  in- 
vention to  complainant  Edward  Double,  and  the  grant, 
issuance  and  delivery  in  due  form  of  law  by  the  gov- 
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ernment  of  the  United  States  of  letters  patent  No. 
1,080,135  on  December  2,  19 13,  to  complainants  for 
said  invention. 

Complainants  further  alleged  that  the  defendants, 
Wilson  &  Willard  Manufacturing  Company,  and  Elihu 
C.  Wilson,  its  president  and  controlling  stockholder 
and  the  actual  director  of  its  business  and  policies, 
were  infringing  said  letters  patent  by  making,  using 
and  selling  underreamers  embodying  the  said  invention 
without  the  consent  or  allowance  of  complainants  or 
either  of  them;  and  prayed  an  injunction  to  prohibit 
the  continuance  of  such  infringement  and  for  the  usual 
account  of  profits  and  damages  arising  out  of  such  in- 
vasion of  the  patent  franchise. 

Defendants  answered  and  by  their  joint  answer  as- 
serted only  two  defenses.  Defendants  did  not  contro- 
vert that  the  invention  covered  by  said  letters  patent 
was  new  and  useful  and  patentable  at  the  date  of  Mr. 
Bole's  application  for  said  letters  patent,  or  that  it 
had  ever  been  anticipated.  No  issue  as  to  the  patent- 
able novelty  or  patentable  invention  was  raised  by  such 
answer.  On  the  contrary,  defendants  rested  their  de- 
fense solely  upon  the  two  propositions: 

First:  That  defendant,  Elihu  C.  Wilson,  was  the 
inventor  of  the  invention  covered  by  said  letters  pat- 
ent and  that  the  application  for  letters  patent  by  Rob- 
ert E.  Bole  was  fraudulent;  that  the  patent  in  suit 
was  void  for  the  reason  that  defendant,  Elihu  C.  Wil- 
son, and  not  Robert  E.  Bole,  was  the  original,  first  and 
sole  inventor  thereof. 


—  5  — 

Second:  That  as  a  part  of  a  settlement  of  an  ac- 
count between  Mr.  Bole  and  the  defendants,  Mr.  Bole 
did 

"withdraw  and  waive  any  claim  or  right  of  inven- 
tion or  interest  whatsoever  pertaining  to  the  in- 
vention being  said  siibject-matter  of  said  pretended 
letters  patent,  and  did  covenant  that  in  no  way 
wonld  said  Robert  E.  Bole  injure  or  cause  injury 
to  or  damage  or  cause  damage  to  said  defendants 
in  any  manner  whatsoever  with  relation  to  said 
invention  the  subject-matter  of  said  pretended  let- 
ters patent;  whereby  said  complainant  Robert  E. 
Bole  and  said  complainant  Edward  Double,  as- 
signee of  one-half  interest  in  and  to  said  invention, 
if  the  allegations  thereunto  in  the  bill  of  complaint 
herein  be  true,  is  and  are  estopped  from  asserting 
any  pretended  right  or  claim,  as  in  the  bill  of 
complaint  herein  may  be  set  forth,  against  said 
defendants  herein  or  either  of  them." 

This  case  came  on  for  hearing  before  His  Honor 
Judge  Oscar  A.  Trippet  at  Los  Angeles  in  open  court 
under  the  new  equity  rules,  and  the  testimony  of  all 
the  witnesses  (except  one)  was  taken  in  open  court 
and  Judge  Trippet  saw  the  witnesses,  observed  their 
demeanor  upon  the  stand,  heard  their  testimony,  and 
in  the  majority  of  cases,  as  the  record  shows,  himself 
questioned  each  witness  in  regard  to  one  or  more  state- 
ments of  the  witness's  testimony.  The  trial  consumed 
six  court  days. 

The  issues  tried  were  issues  of  fact  and  were  de- 
termined by  His  Honor  Judge  Trippet  after  hearing 
the  conflicting  evidence  of  the  witnesses  on  behalf  of 
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the  parties.  He  had  a  full  opportunity  to  observe  the 
witnesses,  the  manner  of  giving  their  testimony,  and 
to  judge  of  their  credibility. 

It  will  be  found  that  there  is  no  evidence  whatever 
to  support  the  second  defense. 

The  first  defense,  to-wit:  that  Elihu  C.  Wilson,  and 
not  Robert  E.  Bole,  was  in  fact  the  inventor  of  the 
improvement  in  underreamers  covered  by  the  letters 
patent  in  suit,  is  a  question  of  fact. 

"A  question  of  invention  is  a  question  of  fact, 
and  not  of  law." 

Walker  on  Patents,  section  42; 
Poppenhusen  v.  Falkes,  5  Blatch.  49; 
Shuter  v.  Davis,  16  Fed.  564. 

As  will  be  pointed  out  hereinafter  that  question  of 
fact  has  been  decided  by  His  Honor  Judge  Trippet 
after  considering  the  conflicting  testimony  of  the  wit- 
nesses and  after  observing  their  demeanor  upon  the 
witness  stand.  It  is  undoubtedly  the  purpose  of  the 
new  rules  in  equity,  providing  as  they  do  for  the  hear- 
ing of  equity  cases  upon  the  testimony  of  witnesses 
educed  in  open  court,  that  the  trial  judge  shall  have  a 
better  opportunity  to  observe  the  character  and  de- 
meanor of  the  witnesses  and  be  in  a  better  position  to 
judge  as  to  their  credibility,  etc.  In  this  respect  a 
final  hearing  or  trial  in  equity  under  the  new  rules  is 
in  all  respects  like  unto  a  trial  of  an  action  at  law 
without  a  jury  and  the  findings  of  fact  of  the  trial 
judge  are  entitled  to  the  same  weight.  In  any  event, 
however,  the  findings  of  fact  of  the  lower  court  will 
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not  ordinarily  be  reversed  upon  appeal  where  there  is 
conflicting  evidence.  In  fact  the  findings  of  fact  of 
the  lower  court  are  presumptively  correct,  and,  as 
stated  by  the  Circuit  Court  of  Appeals  of  the  8th  Cir- 
cuit in  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113 
Fed.  659-665,  "ought  not  to  be  reversed  unless  an  ob- 
vious error  has  intervened  in  the  application  of  the 
law,  or  some  serious  mistake  has  been  made  in  the 
consideration  of  the  facts." 

See,  also: 

National    Hollow    Brake-Beam    Co.    v.    Inter- 
changeable  Brake-Beam   Co.,    106  Fed.   693, 
716; 
Mann  v.  Bank,  86  Fed.  51,  53; 
Tilghman  v.  Proctor,  125  U.  S.  136; 
Kimberly  v.  Arms,  129  U.  S.  512; 
Furrer  v.  Ferris,  145  U.  S.  132,  134; 
Warren  v.  Burt,  58  Fed.  loi,  106; 
Plow  Co.  v.  Carson,  72  Fed.  387,  388; 
Trust  Co.  v.  McClure,  y^  Fed.  209,  210; 
Exploration  Co.  v.  Adams,  104  Fed.  404,  408. 

The  issue  tendered  by  the  first  defense  is:  Was 
Elihu  C.  Wilson  and  not  Robert  E.  Bole  the  inventor 
of  this  invention?  The  letters  patent  issued  to  com- 
plainants are  prima  facie  evidence  that  Robert  E.  Bole 
was  the  inventor  and  it  is  for  him  who  contends  to  the 
contrary  to  prove  such  contention  beyond  reasonable 
doubt,  for  in  case  of  doubt  the  prima  facie  presump- 
tion of  the  patent  resolves  the  question  in  favor  of  the 
validity  of  the  grant.     This  prima  facie  presumption 
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of  the  validity  of  patent  and  that  Mr.  Bole  was  the 
inventor  follows  clear  through  the  attack  on  the  va- 
lidity of  the  patent  and  places  the  burden  on  defend- 
ants of  proving  beyond  reasonable  doubt  the  truth  of 
their  contention. 

That  defendants  have  failed  utterly  to  sustain  this 
burden  of  proof  is  apparent  from  the  remarks  of 
Judge  Trippet  wdien  deciding  this  case  in  the  trial  court. 
Judge  Trippet,  after  hearing  the  testimony  given  and 
observing  the  demeanor  of  the  witnesses  on  the  stand, 
says: 

"I  am  thoroughly  convinced  that  the  complain- 
ant, Bole,  invented  the  key  in  controversy,  and  is 
justly  entitled  to  a  patent.  If  there  had  not  been 
a  patent  issued  in  the  case,  or  if  the  patent  had 
been  issued  to  the  defendant,  I  should  decide  this 
case  in  favor  of  the  complainant,  Bole." 

"I  have  not  the  slightest  doubt  about  how  to  de- 
cide this  case,  and  I  decide  it  in  favor  of  the  com- 
plainants." 

It  is  apparent  that  the  trial  court  did  not  decide  the 
case  upon  a  failure  of  the  proofs  on  behalf  of  defend- 
ants to  measure  up  to  the  burden  cast  by  law  upon 
them,  but  upon  the  conviction,  without  the  slightest 
doubt,  that  the  testimony  of  the  witnesses  proved  that 
Mr.  Bole  was  the  inventor.  In  reviewing  such  decision, 
it  is  seen  that  the  burden  on  this  appeal  on  the  defend- 
ants-appellants is  an  extremely  heavy  one.  Not  only 
must  they  ask  this  court  to  say, — without  seeing  the 
witnesses  or  having  any  opportunity  of  judging  from 
their  appearance  or  demeanor  or  their  apparent  frank- 
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ness  or  lack  of  frankness,  or  their  hesitancy,  the  weight 
to  be  given  to  their  respective  testimony, — that  not  only 
was  the  trial  court  in  error  in  being  "thoroughly  con- 
vinced" without  "the  slightest  doubt"  that  complainant 
Bole  was  the  inventor,  but  that  beyond  reasonable  doubt 
the  only  conclusion  to  be  drawn  from  the  evidence  is 
that  Mr.  Wilson  and  not  Mr.  Bole  is  the  inventor. 
That  there  is  evidence  upon  which  to  sustain  the  find- 
ing of  fact  of  the  trial  court  cannot  be  denied.  In 
fact  there  is  hardly  a  probative  fact  as  to  which  there 
is  not  conflicting  evidence  and  this  court  is  asked  to 
reverse  the  lower  court's  finding  of  fact  and  say  that 
such  lower  court  erred  in  believing  the  witnesses  it  be- 
lieved after  both  seeing  the  witnesses  and  hearing  their 
testimony  given. 

That  the  correct  rule  of  law  as  to  burden  of  proof 
is,  as  herein  stated  by  complainants-appellees,  clear. 

In  Ross  V.  Montana  Union  Ry.  Co.,  45  Fed.  425, 
Judge  Knowles  sitting  in  the  District  of  Montana  in 
charging  the  jury  said: 

'Tt  is  for  you  to  determine  from  the  evidence 
whether  or  not  he  is  the  original  and  first  inven- 
tor of  this  car.  He  has  introduced  his  patent,  de- 
rived from  the  United  States,  for  this  car.  This 
patent  affords,  prima  facie,  a  presumption  that  the 
plaintifif,  Ross,  was  the  original  and  first  inventor 
of  this  car.  The  defendant  may  over  throw  this 
^  presumption,  but  in  order  to  do  this  it  must  estab- 
lish that  he  is  not  such  first  and  original  inventor 
by  evidence  so  strong  and  convincing  that  you  can 
say  that  he  is  not  the  first  and  original  inventor  of 
this  car,  to  a  moral  certainty.     A  moral  certainty 
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is  that  high  degree  of  probability,  though  less  than 
absolute  assurance,  that  induces  prudent  and  con- 
scientious men  to  act  unhesitatingly  in  matters  of 
the  gravest  importance.  This  instruction  as  to 
moral  certainty  is  equivalent  to  the  instruction 
that  is  generally  given  in  criminal  cases,  that  a 
jury  must  be  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  a  defendant,  and,  if  there  is  a  reas- 
onable doubt  in  the  mind  of  the  jury,  it  must  then 
be  resolved  in  favor  of  the  defendant;  and  in  this 
case  the  reasonable  doubt  that  may  be  in  the 
minds  of  the  jurors  as  to  who  is  the  first  inventor 
should  be  given  to  the  one  who  has  the  patent  for 
the  invention.  If  you  are  not  satisfied  to  a  moral 
certainty  of  it,  that  is  beyond  a  reasonable  doubt, 
that  the  plaintiff  is  not  the  inventor,  then  you 
should  find  that  he  is  the  first  and  original  inven- 
tor." 

This  court,  then  consisting  of  Circuit  Judge  Mc- 
Kenna  and  Judge  Ross  and  Knowles,  in  Hunt  Bros. 
Fruit  Packing  Co.  v.  Cassidy,  53  Fed.  260,  said : 

"The  evidence  given  by  Cassidy  concerning  the 
Alden  dryer  was  brought  out  by  defendant  on 
cross-examination.  It  would  appear  to  have  been 
an  attempt  on  its  part  to  make  out  its  defense  in 
this  way.  If  the  evidence  of  Cassidy  had  any  ten- 
dency to  make  out  defendant's  defense,  it  was  a 
matter  for  the  jury  to  determine  its  weight.  And 
they  should  have  been  able  to  find  from  it,  beyond 
reasonable  doubt,  that  there  was  no  invention  in 
his  patented  devices,  or  that  it  had  been  antici- 
pated. Coffin  v.  Ogden,  18  Wall.  120;  Walk.  Pat. 
§  76." 
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In  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89  Fed. 
720,  it  is  said: 

'*The  burden  is  on  the  respondent  for  the  grant 
of  the  patent  is  prima  facie  evidence  that  the  pat- 
entee was  the  first  inventor  of  what  he  described 
and  claimed.    Seymour  v.  Osborne,  11  Wall.  516." 

See  also 

Patterson  v.  Dufif,  20  Fed.  641. 

The  situation  is  this  then:  the  trial  court  found 
that  the  defendants-appellants  had  not  sustained  the 
burden  of  proof  which  rested  upon  them  to  prove  that 
Mr.  Bole  "obtained  all  his  knowledge  and  information 
with  respect  to  such  subject  matter  (the  invention  in 
issue)  from  the  defendant  herein,  E.  C.  Wilson,"  as 
pleaded  in  paragraph  V  of  the  amended  answer  [Tran- 
script pages  18-19]  '■>  that  on  the  contrary  the  trial  court 
was  "thoroughly  convinced"  without  "the  slightest 
doubt"  that  Mr.  Bole  was  the  original  and  true  inven- 
tor. 

The  issue  made  by  the  answer  was  not  did  Mr.  Wil- 
son invent  or  produce  this  improvement  before  Mr. 
Bole  invented  it  but  "Did  Robert  E.  Bole  invent  it 
and  disclose  it  to  Mr.  Wilson  or  did  Mr.  Wilson  invent 
it  and  disclose  it  to  Mr.  Bole."  A  careful  considera- 
tion of  the  issue  as  framed  by  the  amended  answer 
clearly  shows  that  this  is  the  issue  raised  by  such 
answer. 

The  question  is  not  one  of  priority  of  time  of  inven- 
tion but  one  of  fact  as  to  whether  Mr.  Bole  or  Mr. 
Wilson  was  the  inventor.    There  can  be  no  claim  made 


—12— 

under  the  issues  of  the  pleadings  that  Mr.  Bole  and 
Mr.  Wilson  were  independent  inventors.  The  issue  is 
simply  which  one  of  these  two  men  was  in  fact  the 
inventor. 

The  pleadings  on  behalf  of  defendants,  the  opening 
statement  of  counsel  for  defendants,  and  the  testimony 
educed  on  behalf  of  defendants  all  admit  that  both  Mr. 
Wilson  and  Mr.  Bole  had  full  knowledge  of  the  inven- 
tion at  one  and  the  same  time, — if  any  credence  is  to 
be  given  to  defendants'  witnesses  testimony.    The  claim 
on  behalf  of  defendants  is  that  this  invention  was  first 
talked  over  on  February  3,  191 1,  by  Mr.  E.  C.  Wilson, 
Mr.  Bole,  Mr.  Wilson's  brother  W.  W.  Wilson,  Mr. 
C.  E.  Wilcox  and  others.     If  this  is  believed,— and  it 
is  the  basis  of  this  defense,— then  it  is  positively  shown 
and  admitted  that  Mr.  Bole  had  full  knowledge  of  the 
invention  at  that  time.     It  follows  if  Mr.  Bole  was  the 
inventor  at  that  time,  then  no  subsequent  act  on  the 
part  of  E.  C.  Wilson  could  make  him  the  first  and  true 
inventor  and  it  becomes  immaterial,  so  far  as  estab- 
lishing whether  Mr.  Bole  or  Mr.  Wilson  was  the  origi- 
nal, first  and  sole  inventor,  what  thereafter  either  Mr. 
Bole  or  Mr.  Wilson  did  with  the  invention.     Under 
the  issues  and  under  the  evidence  on  behalf  of  defend- 
ants either  Mr.  Bole  or  Mr.  Wilson  was  on  February 
3,  191 1,  the  inventor.    One  or  the  other  of  these  men, 
according  to  defendants'  pleadings  and  testimony,  se- 
cured all  his  knowledge  and  information  with  respect 
to  this  invention  from  the  other  at  that  time.     If  this 
premise  is  correct  then  it  follows  that  the  contention 
made  in  this  court  that  the  manufacture  and  sale  of 
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underreamers  by  the  defendants  for  twenty-two 
months  prior  to  the  date  of  the  fiUng  of  the  appHca- 
tion  for  patent  by  Mr.  Bole  is  an  anticipation  or  that 
any  question  of  dihgence  is  at  issue  are  founded  on 
error.  How  can  it  be  found  as  a  matter  of  fact  or  law 
that  anything  that  happened  after  this  date  (taking 
defendants'  contentions  as  to  the  February  3,  191 1, 
conference  as  a  fact,  for  the  purpose  of  argument) 
could  constitute  Mr.  Wilson  an  original  inventor  or 
Mr.  Bole  an  original  inventor  if  at  such  time  the  in- 
vention was  explained  to  him  by  the  other?  In  other 
words,  if  Mr.  Bole  explained  this  invention  to  Mr. 
Wilson  at  that  time,  then  nothing  thereafter  happen- 
ing could  make  Mr.  Wilson  the  original  inventor.  If 
Mr.  Wilson  at  that  time  explained  this  invention  to 
Mr.  Bole  then  nothing  that  either  party  did  thereafter 
or  could  do  thereafter  could  make  Mr.  Bole  the  origi- 
nal inventor.  It  follows,  therefore,  that  defendants 
must  prove  that  Mr.  Wilson  was  on  that  date  the 
original  inventor  and  on  that  date  explained  this  in- 
vention to  Mr.  Bole  or  this  whole  defense  falls. 

There  is  no  pretence  on  the  part  of  defendants  that 
at  any  other  time  Mr.  Wilson  was  the  original  inven- 
tor or  that  he  made  and  used  underreamers  embody- 
ing the  invention  without  Mr.  Bole's  knowledge.  The 
defense  is  absolutely  predicated  on  this  alleged  expla- 
nation by  Mr.  Wilson  to  Mr.  Bole  on  that  date  and  if 
it  fails  as  to  such  explanation  by  Mr.  Wilson  or  fails 
to  show  that  at  that  date  Mr.  Wilson  and  not  Mr.  Bole 
was  the  original  inventor,  then  the  defense  fails  utterly, 
as  it  is  admitted  by  defendants  that  there  was  an  ex- 
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planation  of  the  invention  at  that  time.  It  is  not  in 
the  mouth  of  defendants  to  claim  that  if  their  testi- 
mony is  found  false  as  to  there  having  been  an  expla- 
nation of  the  invention  at  that  time,  they  should  be 
believed  in  the  denials  by  the  impeached  and  contra- 
dictory testimony  of  E.  C.  Wilson  that  Mr.  Bole  ex- 
plained the  invention  to  Mr.  Wilson  prior  to  that  date. 
Any  contention  that  Mr.  Wilson  was  an  independent 
or  original  inventor  of  this  subject  matter,  unless  it 
is  founded  upon  this  alleged  conference  of  February 
3,  191 1,  and  the  alleged  explanation  at  that  time  of 
the  invention  by  Mr.  Wilson  or  Mr.  Bole,  is  utterly 
impeached  by  the  testimony  of  Mr.  E.  C.  Wilson  him- 
self. Any  such  contention  is  utterly  inconsistent  with 
the  theory  upon  which  the  case  was  tried  by  defend- 
ants and  utterly  at  variance  with  the  testimony  of  Mr. 
E.  C.  Wilson.  Therefore,  again  complainants  reiterate 
the  assertion  that  the  sole  issue  is  one  of  originality 
of  invention  as  between  Mr.  Bole  and  Mr.  K  C.  Wil- 
son and  that  the  making,  use  or  sale  of  underreamers 
embodying  the  invention  throws  no  light  whatever 
upon  this  issue  and  does  not  raise  any  other  issue  of 
law  or  fact  to  be  determined. 

If  Mr.  Wilson  explained  this  invention  to  Mr.  Bole 
then  Mr.  Bole  could  not  thereafter  become  the  origi- 
nal and  true  inventor.  Conversely  if  Mr.  Bole  ex- 
plained the  invention  to  Mr.  Wilson,  nothing  that  Mr. 
Wilson  could  thereafter  do  could  make  him  the  origi- 
nal, first  or  true  inventor. 


—15— 

The  sole  issue  then  is  who  was  the  inventor? 

We  have  already  seen  that  the  burden  of  proof  on 
this  issue  is  upon  the  defendants-appellants.  And  we 
assert  that  the  court  must  find  that  this  alleged  con- 
ference was  called  on  February  3,  191 1,  by  Mr.  E.  C. 
Wilson  and  that  he  prior  to  that  time  was  the  original, 
first  and  sole  inventor  or  that  the  defense  utterly  fails. 
For  the  sake  of  argument  complainants  might  safely 
admit  that  such  a  conversation  took  place.  That  no 
such  conference  was  called  and  that  Mr.  E.  C.  Wil- 
son is  drawing  upon  his  imagination  that  he  called 
such  a  conference  for  such  purpose  is  established  be- 
yond the  peradventure  of  doubt.  It  is  denied  by  Mr. 
Wilson's  brother  W.  W.  Wilson,  Mr.  C.  E.  Wilcox, 
Mr.  Willard  and  Mr.  Bole, — each  and  every  one  of 
the  men  Mr.  E.  C.  Wilson  claims  to  have  called  to 
such  conference.  Defendants'  counsel  may  urge  that 
Mr.  E.  C.  Wilson  may  have  been  mistaken  as  to  call- 
ing such  a  conference  and  that  the  entire  talk  was 
an  accident  and  that  the  participation  of  any  of  the 
others  in  any  such  a  conversation  was  merely  a  co- 
incident,— an  accidental  happening.  This  is  utterly  at 
variance  with  the  testimony  of  E.  C.  Wilson,  who  has 
reiterated  time  and  again  that  he  called  a  conference  of 
these  men  to  discuss  this  matter.  If  Mr.  E,  C.  Wilson  is 
wrong  as  to  this  fact  of  his  having  called  a  conference 
of  these  men  to  discuss  this  matter.  If  Mr.  Wilson  is 
for  this  purpose,  he  is  equally  clearly  shown  to  be  in 
error  as  to  the  other  facts  of  the  alleged  oDnference  or 
conversation.  The  entire  unreliability  of  his  testimony 
as  to  such  conference  or  conversation  is  conclusively 
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shown  by  this  denial  of  the  manner  of  its  inception. 
This  is  extremely  significant  as  it  is  on  Mr.  E.  C.  Wil- 
son's ozvn  testimony  alone  and  uncorroborated  that  it 
is  sought  to  show  that  he  in  fact  ever  had  a  concep- 
tion of  the  invention  prior  to  this  conference  or  that 
he  made  the  sketch  which  is  alleged  to  have  been  in 
his  hands  at  such  conference.  The  vital  fact,  the  one 
fact,  which  determines  this  issue,  did  Mr.  E.  C.  Wil- 
son conceive  this  invention  before  this  conference  and 
did  he^  make  the  sketch  which  he  had  at  this  confer- 
ence, rests  solely  upon  his  own  testimony.  He  does 
not  claim  to  have  explained  the  invention  to  anyone 
prior  to  this  alleged  conference  and  no  one  testifies 
that  he  saw  Mr.  E.  C.  Wilson  make  the  sketch.  It  is 
not  produced.  No  one  testifies  that  he  remembers  that 
it  was  in  Mr.  E.  C.  Wilson's  handiwork.  It  is  shown 
that  both  Mr.  Wilson  and  Mr.  Bole  were  making 
sketches  before  any  of  the  witnesses  observed  any- 
thing of  this  conversation  or  heard  any  of  it.  The 
point  we  make  is  that  so  far  as  the  testimony  of  either 
Mr.  Willard,  Mr.  W.  W.  Wilson  or  Mr.  C.  E.  Wil- 
cox goes,  the  alleged  sketch  in  the  possession  of  Mr. 
E.  C.  Wilson  at  the  time  W.  W.  Wilson  and  C.  E. 
Wilcox  testify  they  heard  conversation,  may  have  been 
made  by  either  Wilson  or  Bole.  The  burden  of  prov- 
ing that  E.  C.  Wilson  made  that  sketch  and  made  it 
as  his  independent  conception  of  this  invention  rests 
upon  the  defendants  and  upon  such  issue  we  have  only 
the  uncorroborated  testimony  of  Mr.  E.  C.  Wilson. 
He  is  impeached  by  the  testimony  of  his  own  wit-, 
nesses  as  to  the  alleged  calling  of  such  conference. 
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His  testimony  is  positively  shown  to  be  false  in  regard 
to  this  material  fact.  Why,  then,  should  he  be  be- 
lieved as  to  his  assertion  that  prior  to  such  conversa- 
tion he  had  conceived  the  idea  of  this  invention  and 
that  he  made  the  sketch  which  he  claims  to  have  had 
in  his  hand  at  the  time  a  part  of  the  conversation  be- 
tween Mr.  Bole,  Mr.  Willard  and  himself  was  acci- 
dentally overheard  by  his  brother  W.  W.  Wilson  and 
Mr.  Wilcox?  If  the  lower  court,  having  observed  his 
demeanor  on  the  stand  and  having  heard  his  testimony 
given,  refused  to  believe  his  uncorroborated  testimony 
that  he  had  conceived  this  invention  prior  to  this  con- 
versation and  that  he  made  the  sketch  which  he  had 
in  his  hand  when  he  stepped  back  from  the  shipping 
desk,  is  this  court  to  say  that  unquestionably  the  trial 
court  was  wrong?  Which  is  and  was  in  the  better 
position  to  judge  of  the  credibility  of  the  wdtness? 

It  is  very  significant  that  the  one  most  vital  fact  of 
this  defense  rests  on  the  uncorroborated  testimony  of 
Mr.  E.  C.  Wilson.  To  support  the  defense  it  must 
be  established  that  Mr.  E.  C.  Wilson  and  not  Mr.  Bole 
was  the  originator  or  inventor.  The  defense  rests 
upon  the  impeached  testimony  of  Mr,  E.  C.  Wilson 
for  its  two  most  vital  facts.  If  these  tw^o  facts  be  not 
proven  then  the  defense  falls. 

We  have  only  the  testimony  of  Mr.  E.  C.  Wilson 
that  he  conceived  this  invention  before  this  conversa- 
tion. We  have  only  his  testimony  that  he  made  the 
sketch.  The  testimony  of  his  brother  goes  no  further 
than  that  E.  C.  Wilson  had  a  sketch  in  his  hand  when 
he,  W.  W.  Wilson,,  came  up  to  where  he  says  E,  C. 
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Wilson,  Mr.  Bole,  Mr.  Willard  and  Mr.  C.  E.  Wilcox 
were  talking.  The  testimony  of  Mr.  W^ilcox  shows 
that  he  does  not  know  who  made  the  sketch.  He  so 
states.  Mr.  Wilcox  testifies  that  he  from  a  distance 
saw  E.  C.  Wilson,  Mr.  Bole  and  Mr.  Willard  around 
the  shipping  desk  in  the  back  of  the  shop  and  that  they 
were  bending  over  the  desk.  That  both  E.  C.  Wilson 
and  Mr.  Bole  had  pencils  in  their  hands  and  were  mak- 
ing sketches.  That  he  took  no  part  in  the  conversa- 
tion and  was  not  a  party  to  it.  That  after  these  three 
had  been  talking  for  some  time  E.  C.  Wilson  stepped 
back  from  the  desk  with  a  sketch  in  his  hand  and  said: 
"Oh,  I  know  how  to  get  it  in  there,  but  I  don't  know 
how  to  get  it  out."  Mr.  Bole  says,  "Pry  one  end  of 
it  up  and  drive  it  out."  [Tr.  p.  27.]  Mr.  Wilcox  un- 
equivocally states  that  he  did  not  know  and  does  not 
know  whether  it  was  Mr.  Bole  or  Mr.  E.  C.  Wilson 
who  made  the  sketch  that  Wilson  had  in  his  hand. 
[Tr.  p.  258.]  Mr.  Wilcox  was  called  on  behalf  of 
the  defendants  and  was  one  of  their  employees. 

Naturally  it  is  to  be  expected  that  the  testimony  of 
W.  W.  Wilson  will  be  as  favorable  as  possible  to  his 
brother.  Yet  on  this  most  vital  question  of  whether 
E.  C.  Wilson  had  any  conception  of  this  invention 
prior  to  this  alleged  interview  of  February  3,  191 1, 
and  on  the  attendant  almost  equally  important  question 
of  whether  E.  C.  Wilson  made  the  sketch  he  is  alleged 
to  have  had  at  this  conversation,  W.  W.  Wilson  does 
not  support  his  brother's  testimony.  W.  W.  Wilson 
says  that  as  he  was  passing  through  the  shop  he 
stopped  and  talked  with  Mr.  Knapp  a  few  minutes; 
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"then  it  came  to  my  attention  that  Mr.  Willard,  Mr. 
Bole  and  Mr.  E.  C.  Wilson  and  Mr.  Wilcox  were 
standing  near  one  of  the  shapers,  near  the  back  shaper 
in  the  shop,  looking  at  an  underreamer  which  was 
lying  on  the  floor.  And  so  I  stepped  up  to  the  confer- 
ence and  saw  there  my  brother  had  a  sketch  on  one 
piece  of  paper,  or  several  sketches  on  tivo  or  three 
pieces  of  paper,  showing  different  types  of  keys." 
[Tr.  p.  273.]  "I  was  not  invited  into  the  conference." 
[Tr.  293.]  He  admits  that  he  was  not  present  when 
the  conversation  between  Mr.  Bole,  Mr.  Willard  and 
Mr.  E.  C.  Wilson  started  and  does  not  know  how  long 
they  had  been  talking  before  he  joined  them.  [Tr. 
p.  292.]  If  then  reliance  is  to  be  given  to  the  testi- 
mony of  defendants'  witness,  Wilcox,  that  the  sketch 
was  made  at  the  shipping  desk  it  is  apparent  that  Mr. 
W.  W.  Wilson  can  know  nothing  concerning  who 
made  the  sketch.  The  utter  unreliability  of  the  mem- 
ory of  Mr.  W.  W.  Wilson  and  the  lack  of  dependence 
to  be  given  to  his  testimony  is  shown  by  the  contra- 
dictory character  of  his  testimony  and  by  the  fact  that 
he  testified  that  there  was  no  contract  in  writing  in 
settlement  between  the  Wilson  &  Willard  Mfg.  Com- 
pany and  Mr.  Bole  in  191 3  when  the  settlement  of  the 
Bole  Pump  matters  was  arranged  and  the  fact  that 
after  giving  such  testimony  the  original  of  such  con- 
tract in  writing  was  presented  to  him  and  he  was 
forced  to  admit  that  he  had  signed  as  a  witness  to 
such  contract.  [Tr.  pp.  291-292.]  In  testifying  to 
such  matters  he  was  only  searching  his  memory  in  re- 
gard to  an  occurrence  which  happened  a  little  over  a 
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year  prior  to  giving  his  testimony.  In  testifying  in 
regard  to  this  sketch  and  this  conversation  he  was  tes- 
tifying to  matters  that  are  alleged  to  have  occurred 
another  two  years  prior  to  that,  and  as  to  which  the 
further  lapse  of  time  had  dimmed  his  recollection. 

The  conflict  of  the  testimony  of  defendants'  wit- 
nesses as  to  this  sketch  is  further  exemplified  by  refer- 
ence to  Mr.  Wilcox's  testimony  that  after  Mr.  E.  C. 
Wilson  turned  away  from  this  shipping  desk  over 
which  he,  Bole  and  Willard  had  been  "huddled"  no 
changes  were  made  in  the  sketch  nor  were  any  addi- 
tions or  alterations  made  in  such  sketch  [Tr.  p.  257, 
also  p.  263],  while  Mr,  W.  W.  Wilson,  although  as- 
serting that  Mr.  Wilcox  was  present  and  took  part  in 
the  conversation,  testifies  that  alterations  were  made  in 
the  sketch  by  E.  C.  Wilson.  [Tr.  294.]  While  W. 
W.  Wilson  has  the  impression  and  attempts  to  state 
positively  that  his  brother  E.  C.  Wilson  had  several 
sketches  in  his  hand  of  different  shapes  of  keys  at 
this  time  [Tr,  p.  294],  Mr.  Wilcox  point  blank  says 
there  was  only  one  that  he  saw,  [Tr,  259  and  263,] 
W.  W.  Wilson  testifies  that  he  joined  Mr.  E.  C,  Wil- 
son, Mr.  Bole,  Mr.  Willard  and  Mr.  Wilcox  and  then 
saw  these  sketches  and  heard  this  conversation,  Mr. 
Wilcox  testifies  that  he  was  not  a  party  to  the  conver- 
sation at  all  and  that  after  Mr,  E.  C,  Wilson  turned 
away  from  the  shipping  desk  with  the  sketch  in  his 
hand  and  said  to  Mr,  Bole,  "Oh,  I  know  how  to  get  it 
in  there,  but  I  don't  know  how  to  get  it  out,"  and  Mr. 
Bole  said  'Try  one  end  of  it  up  and  drive  it  out."  [Tr. 
p.  248.]     "They  passed  out  of  my  hearing,  and  that 
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was  about  all  I  heard  at  that  time."  W.  W.  Wilson 
testifies  that  he  joined  E.  C.  Wilson,  Mr.  Bole,  Mr. 
Willard,  Mr.  Wilcox  and  possibly  Mr.  Knapp  and 
then  heard  this  same  conversation  and  even  says  that 
Mr.  Wilcox  said  "Yes,  pry  it  out."  [Tr.  p.  274.] 
Mr.  Wilcox  says  he  took  no  part  in  the  conversation 
whatever. 

There  is  clearly  a  most  marked  contradiction  in  this 
testimony.  But  there  is  a  total  failure  of  any  testi- 
mony whatever  by  either  Mr.  Wilcox  or  W.  W.  Wil- 
son which  will  deny  that  the  sketch  had  been  made  by 
Mr.  Bole  or  that  will  establish  that  the  sketch  had 
been  made  by  E.  C.  Wilson.  Both  Wilcox  and  W.  W. 
Wilson  admit  that  they  did  not  hear  all  the  conversa- 
tion nor  the  beginning  of  the  alleged  conversation. 
Neither  claims  to  have  seen  the  sketch  made.  Neither 
therefore  was  in  a  position  to  say  that  E.  C.  Wilson 
explained  the  key  to  Mr.  Bole  or  to  say  that  Mr.  Bole 
explained  the  key  to  E.  C.  Wilson.  The  testimony  of 
these  witnesses,  C.  E.  Wilcox  and  W.  W.  Wilson, 
must,  from  their  lack  of  opportunity  to  have  heard  the 
conversation,  be  totally  silent  on  these  vital  questions 
of  who  explained  the  key  invention  to  the  other  and 
who  made  this  sketch.  There  is  a  total  absence  of 
any  corroboration  of  E.  C.  Wilson's  claim  that  he 
made  the  sketch  or  that  he  explained  the  invention  to 
Mr.  Bole  at  this  mythical  "conference"  which  he  says 
he  called  of  Mr.  Willard,  Mr.  Bole,  Mr.  W.  W.  Wil- 
son, Mr.  C.  E.  Wilcox  and  perhaps  Mr.  Knapp,  and 
which  is  denied  by  every  one  of  these  men.  The  bur- 
den of  proof  is  on  defendants.     Not  on  complainants. 
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Defendants  admit  that  Mr.  Wilson  and  Mr.  Bole  both 
were  in  possession  of  this  invention  on  February  3, 
191 1,  and  talked  together  of  it.  The  burden  is  on  the 
defendants  to  prove  that  E.  C.  Wilson  originated  it 
and  disclosed  it  to  Mr.  Bole.  Merely  showing  that 
both  Wilson  and  Bole  knew  of  it  February  3,  191 1, 
proves  nothing  as  to  whether  Wilson  or  Bole  was  its 
author. 

On  such  conflicting  testimony  how  can  this  court 
say  the  trial  court  was  undoubtedly  wrong  in  its  find- 
ing of  fact?  Who  knows  to  what  extent  the  manner 
and  demeanor  of  the  respective  witnesses  indicated 
their  frankness  and  truthfulness? 

The  testimony  of  Mr.  E.  C.  Wilson,  W.  W.  Wilson 
and  C.  E.  Wilcox,  called  by  defendants,  is  an  admis- 
sion on  the  part  of  the  defendants  that  both  Mr.  E.  C. 
Wilson  and  Mr.  Bole  on  February  3,  191 1,  were  in 
possession  of  this  invention.  One  or  the  other  of  them 
was  the  inventor  at  that  time  or  prior  to  that  time. 
No  act  of  either  of  them  subsequent  to  this  admitted 
date  when  the  invention  was  discussed  by  them  can 
change  the  fact  as  to  who  was  the  inventor.  Either 
Mr.  E.  C.  Wilson  derived  his  knowledge  of  the  inven- 
tion from  Mr.  Bole  and  by  no  act  could  thereafter 
become  the  original  and  true  inventor  or  he  was  the 
true  and  original  inventor  at  that  time  and  disclosed 
the  invention  to  Mr.  Bole. 

Complainants  therefore  repeat  that  except  to  enable 
the  court  to  judge  the  trustworthiness  of  the  testimony 
of  the  witnesses  and  the  weight  to  be  given  to  their 
testimony,  the  subsequent  acts  of  any  of  the  parties 
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in  building  underreamers  is  immaterial.  It  might 
throw  light  on  the  weight  to  be  given  to  their  testi- 
mony but  it  cannot  and  does  not  change  their  rights 
or  characterize  by  such  subsequent  acts  either  of  them 
as  the  true  and  original  inventor  or  discoverer  of  this 
invention. 

The  testimony  of  the  witnesses  for  defendants 
proves  beyond  doubt  that  Mr.  Bole  was  in  possession 
of  the  invention  as  early  as  February  3,  191 1.  Unless 
it  proves  that  he  derived  this  knowledge  of  the  inven- 
tion from  E.  C.  Wilson,  the  defendants'  case  falls. 
Not  only  has  a  patent  been  issued  to  complainants, 
raising  a  prima  facie  presumption  that  Mr.  Bole  was 
the  original  and  true  inventor  but  it  is  thus  conclu- 
sively shown  that  he  was  in  possession  of  the  inven- 
tion prior  to  the  commencement  of  making  by  Wilson 
of  any  underreamer  embodying  the  invention.  In 
other  words,  complainants  insist  that  the  testimony 
shows  that  either  Bole  communicated  the  invention  to 
E.  C.  Wilson  or  E.  C.  Wilson  to  Bole  before  the  com- 
mencing of  the  making  of  the  first  underreamer  em- 
bodying the  invention,  and  that  if  the  defendants  are 
to  succeed  in  their  defense  they  must  prove  that  Mr. 
Wilson  was  the  first  to  conceive  this  invention,  that  he 
was  the  originator  of  it,  and  that  he  explained  it  to 
Mr.  Bole. 

The  record  in  this  case  is  a  full  and  direct  admis- 
sion on  the  part  of  E.  C.  Wilson  and  of  his  witnesses 
that  the  invention  was  fully  discussed  between  E.  C 
Wilson  and  Mr.  Bole  as  early  as  February  3,  191 1. 
If  Mr.  Bole  was  the  originator  or  inventor  at  that  time 
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then  Mr.  Wilson  derived  his  knowledge  of  the  inven- 
tion from  Mr.  Bole  and  no  subsequent  act  of  either 
party  could  change  that  status  and  make  Mr.  E.  C. 
Wilson  the  one  who  first  conceived  the  invention  and 
explained  it  to  Mr.  Bole.  To  prove  this  latter  is  the 
burden  assumed  by  defendants  by  their  answer.  The 
trial  court  not  only  held  that  defendants  had  failed  to 
prove  this  but  that  the  testimony  "thoroughly  con- 
vinced" without  "the  slightest  doubt"  the  trial  court 
that  Mr.  Bole  was  the  inventor  and  that  Wilson  de- 
rived his  knowledge  of  the  invention  from  Mr.  Bole. 
There  is  no  dispute  but  that  Mr.  Bole  never  built 
an  underreamer  embodying  this  key  invention.  The 
Wilson  underreamer  was  manufactured  by  the  defend- 
ant Wilson  &  Willard  Manufacturing  Company  for 
defendant  E.  C.  Wilson  under  the  monopoly  of  the 
patent  to  E.  C.  Wilson  granted  July  31,  1906,  number 
827,595.  [Tr.  p.  740.]  This  patent  covers  broadly 
the  general  interrelation  of  the  parts,  while  the  in- 
vention in  dispute  in  the  case  at  bar  is  merely  an  im- 
provement in  the  means  for  assembling  and  holding 
in  assembled  position  the  spring  actuated  rod  or  tee 
upon  which  the  reaming  bit  or  cutters  are  mounted 
and  by  which  they  are  operatively  connected  with  the 
body  of  the  device.  The  present  invention  is  a  sub- 
stitute for  the  block  7  and  dowel  pins  8  of  the  Wilson 
patent.  Without  a  license  from  Mr.  E.  C.  Wilson  Mr. 
Bole  could  not  make  underreamers.  The  patent  in  suit 
is  for  an  improvement  and  is  dominated,  so  far  as  the 
Wilson  type  of  reamer  is  concerned,  by  the  Wilson 
patent.     Mr.  Bole  was  in  equally  as  impossible  a  posi- 
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tion  with  respect  to  the  so-called  "double"  or  ''union" 
reamer.  It  was  covered  by  patents.  He  could  not  use 
his  invention  in  either  of  these  constructions  of  ream- 
ers without  infringing  patents  held  by  others.  Mr. 
Bole's  only  chance  to  derive  any  advantage  or  profit 
from  his  invention  w^as  in  licensing  either  the  defend- 
ants or  the  owners  of  the  "double"  patents  to  use  his 
invention.  If  he  was  satisfied  to  permit  Mr.  Wilson 
to  thoroughly  try  out  the  invention  before  settling  with 
him  on  a  royalty,  he  had  a  perfect  right  to  do  so.  In 
fact  it  would  not  take  away  his  right  either  to  a  patent 
or  to  stop  Mr.  Wilson's  continuation  of  the  use  of  his 
invention  whenever  he,  Bole,  saw  fit  to  notify  him  to 
stop  the  use  of  the  invention,  for  Mr.  Bole  to  permit 
Mr.  Wilson  at  his,  Mr.  Bole's,  will  to  freely  use  the 
invention.  It  was  at  most  a  gift  privilege, — without 
consideration, — and  a  license  which  Mr.  Bole  could 
revoke  at  pleasure.  From  its  use  Mr.  Wilson  acquired 
no  rights.  To  hold  that  defendants  acquired  any  right 
to  the  invention  or  to  its  free  use  forever  under  such 
circumstances  would  simply  be  to  hold  that  the  strong 
may  take  that  which  belongs  to  the  weak,  and  neither 
the  law  nor  equity  will  afford  him  a  remedy.  This  is 
what  the  trial  court  meant  when  it  said : 

"He  (Bole)  was  not  in  a  situation  to  put  it  into 
practical  use  until  his  relations  with  that  company 
were  severed.  He  applied  to  the  defendant  to  put 
the  key  into  use." 

The  relations  referred  to  as  existing  between  the 
Wilson  &  Willard  Manufacturing  Company  and  Mr. 
Bole  were  not  those  of  employer  and  employee,  during 
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191 1  or  1912.  The  relations  were  those  of  joint  in- 
terest in  the  manufacture  and  sale  of  the  Bole  pump, 
which  pump  was  manufactured  by  the  Wilson  &  Wil- 
lard  Company  and  for  and  on  behalf  of  Mr.  Bole,  the 
Wilson  &  Willard  Company  deriving  the  manufactur- 
ers' profit  and  Mr.  Bole  the  sales  profit.  In  law  they 
were  doubtless  partners  in  that  business  at  that  time. 
Mr.  Bole  was  not  in  financial  condition  to  manufac- 
ture underreamers  and  he  had  no  underreamer  to  man- 
ufacture. The  invention  in  issue  is  merely  an  im- 
provement in  the  means  for  holding  the  operative 
parts  of  an  underreamer  in  working  relation  and  per- 
mit ready  assemblance  and  quick  and  easy  taking  apart. 
The  substantial  working  parts  of  the  underreamer 
were  covered  by  the  Wilson  patent. 

Why  did  the  lower  court  not  believe  Mr.  E.  C. 
Wilson's  testimony  that  he  made  the  sketch 
and  was  the  inventor.^ 

As  we  have  seen  there  is  produced  no  testimony  of 
any  other  person,  than  E.  C.  Wilson  himself,  tending 
to  show  any  knowledge,  on  the  part  of  any  of  the  wit- 
nesses produced  on  behalf  of  the  defendants,  whether 
Mr.  E.  C.  Wilson  was  the  originator  of  this  invention 
or  whether  he  made  the  sketch  which  he  is  alleged  to 
have  had  during  this  conversation  of  February  3,  1911, 
or  what  conversation  or  conversations  he  had  previous 
thereto  with  Mr.  Bole  and  Mr.  Willard,  or  with  Mr. 
Bole  alone,  in  regard  to  this  invention. 

On  direct  examination  Mr.  E.  C.  Wilson  says  that 
"/  called  some  of  the  boys  together"  "in  that  confer- 
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ence — there  was  Mr.  Knapp,  I  believe,  Mr.  Wilcox, 
possibly  my  brother  W.  W.,  and  Mr.  A.  G.  Willard 
and  Mr.  Bole.  We  were  all  in  conference  over  this 
key  proposition."  [Tr.  p.  io6.]  On  this  statement  we 
have  already  seen  that  he  is  contradicted  by  the  testi- 
mony of  Mr.  Wilcox  and  by  the  testimony  of  his 
brother  W.  W.  Wilson.  Mr.  Willard  says  he  does 
not  remember  any  such  conference.  And  Mr.  Knapp 
was  not  there. 

E.  C.  Wilson's  version  of  the  conversation  is  totally 
different  from  that  of  either  his  brother,  W.  W.  Wil- 
son, or  of  C.  E.  Wilcox.  E.  C.  Wilson  admits  that 
Mr.  Bole  suggested  to  pry  it  out  and  says  that  he  said, 
"Very  well.  We  will  admit  that  it  can  be  pried  out, 
but  won't  it  give  so  much  trouble  in  doing  so  that  it 
will  probably  condemn  it  and  the  drillers  won's  use  it? 
He  says,  *No;  I  can  devise  a  tool  which  will  pry  it 
out.'  I  said,  'I  can  devise  a  tool  that  will  pry  it  out, 
but  I  think  it  will  give  us  a  good  deal  of  trouble.' 
After  further  discussion  the  boys  agreed  with  me  that 
that  was  the  better  style  of  key  and  it  was  well  worth 
trying,  and  with  that  point  settled  we  proceeded  to 
make  up  a  single-piece  key  as  I  desired.  That  was  the 
genesis  of  that  key."     [Tr.  p.  107.] 

On  page  117  of  the  transcript  is  found  E.  C.  Wil- 
son's answer  when  he  again  reiterates  that  all  of  these 
parties  were  present  "at  that  conference." 

On  cross-examination  Mr.  E.  C.  Wilson  says  that  it 
seemed  to  him  that  he  left  the  office  in  company  with 
either  Mr.  Willard  or  his  brother  and  went  into  the 
shop  or  possibly  Mr.  Bole  was  with  them  at  the  time 
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they  walked  back  to  the  shop  and  he  announced  his 
intention  to  change  over  the  reamer.     [Tr.  p.  177.] 

On  page  176  of  the  transcript  Mr.  E.  C.  Wilson  says 
it  might  have  been  longer  than  two  minutes  that  he 
had  talked  with  Mr.  Willard  and  Mr.  Bole  before  his 
brother  W.  W.  Wilson  joined  them. 

In  his  testimony  in  the  Interference  in  the  United 
States  Patent  Office  we  find  a  decided  difference.  His 
testimony  in  the  Interference  was  given  a  year  prior 
to  the  trial  of  this  case.  Then  Mr.  Wilson  testified, 
"One  evening  I  decided  to  obtain  the  opinion  of  some 
of  the  men  in  the  shop  in  regard  to  the  relative  merits 
of  the  different  types  of  keys  which  I  had  evolved  in 
my  mind.  As  I  have  previously  testified,  /  called  Mr. 
Willard  and  Mr.  W.  W.  Wilson  and  Mr.  C.  E.  Wil- 
cox and  Mr.  R.  E.  Bole,  and  it  seemed  to  me  that  I  had 
Mr.  Knapp  in  that  conference  also."  [Tr.  p.  723.] 
Further  on  he  says,  **Now,  these  gentlemen  all  agreed 
that  the  single-piece  key  was  the  better  type."  [Tr. 
p.  724.]  Yet  as  we  have  seen  Mr.  C.  E.  Wilcox  tes- 
tifies that  he  was  not  a  party  to  and  took  no  part  in 
that  conversation.  W.  W.  Wilson  says  he  was  not 
called  or  invited  to  such  "conference." 

Remembering  that  Mr.  Wilcox  says  he  first  saw  Mr. 
E.  C.  Wilson,  Mr.  Willard  and  Mr.  Bole  huddled  over 
the  shipping  desk  in  the  rear  of  the  shop  and  after 
that  E.  C.  Wilson  stepped  back  away  from  the  desk 
with  a  sketch  in  his  hand  and  made  the  remark,  "Oh, 
I  know  how  to  get  it  in  there,  but  I  don't  know  how 
to  get  it  out,"  and  Mr.  Bole  said  "Pry  one  end  of  it 
up  and  drive  it  out"  [Tr.  p.  248],  and  then  Mr.  E.  C. 
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Wilson  passed  close  enough  to  him,  Wilcox,  to  enable 
him  to  see  the  sketch  as  he  went  by  and  that  he,  Wil- 
cox, took  no  part  in  the  conversation  whatsoever,  and 
that  W.  W.  Wilson  and  Mr.  Knapp  were  talking  to- 
gether at  a  point  still  further  away,  it  is  to  be  noted 
that  E.  C.  Wilson  testifies  that  according  to  his  recol- 
lection he  was  not  at  the  shipper's  desk  prior  to  this 
conversation  between  Mr.  Bole  and  himself  which  he 
has  detailed;  from  his  testimony  on  cross-examination 
he  would  have  us  believe  that  this  conversation  in 
which  he  says  Mr.  Wilcox  and  his  brother,  W.  W.  Wil- 
son, took  part,  took  place  before  they  (E.  C.  Wilson, 
A.  G.  Willard  and  Mr.  Bole)  went  to  the  shipper's 
desk;  that  according  to  his  recollection  they  just  loit- 
ered over  toward  the  shipper's  desk  and  that  no 
sketches  were  made  there.     [Tr.  pp.   171  and  173.] 

At  another  point  in  his  testimony  he  says  that  it  was 
in  the  latter  part  of  the  conference  that  A.  G.  Willard, 
Mr.  Bole  and  he  were  at  the  shipper's  desk  and  that 
they  were  not,  prior  to  the  conversation  which  he  re- 
peated, together  at  this  shipping  desk  discussing  any- 
thing or  making  any  sketches.     [Tr.  pp.  168,  169.] 

In  one  breath  E.  C.  Wilson  testifies  that  he  called  a 
"conference"  of  these  men  mentioning  his  brother  in 
particular  and  that  they  were  all  together  when  this 
conference  took  place  and  that  they  all  took  part  in 
the  discussion.  In  another  breath  he  says  that  he  does 
not  know  just  when  it  was  that  his  brother  arrived  at 
such  conference;  that  he  had  been  talking  with  Mr. 
Willard  and  Mr.  Bole  for  some  time  before  his  brother 
arrived;  in  another  breath  he  testifies  that  his  brother 
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walked  with  him  from  the  office  into  the  shop  prior 
to  this  converstion  and  was  with  them  at  the  start 
of  the  conversation.  Then  [Tr.  p.  167]  he  says  that 
Mr.  Willard,  Mr.  Bole,  Mr.  Knapp  and  his  brother, 
W.  W.  Wilson,  were  present  when  the  talk  started; 
then  that  he  is  not  positive  whether  his  brother  was 
there  at  the  commencement  of  the  talk.  He  does  posi- 
tively state  that  after  they  had  been  discussing  the 
matter  a  little  while  he  asked  C.  E.  Wilcox  about  it. 
[Tr.  p.  167.]  Then  although  he  has  positively  stated 
that  this  conversation  took  place  before  Mr.  Willard, 
Mr.  Bole  and  himself  went  to  the  shipping  desk  he  tes- 
tifies [Tr.  p.  168]  that  he  does  not  remember  whether 
they  were  at  the  shipping  desk  before  the  conversation 
which  he  has  detailed  took  place;  (the  conversation 
took  place  over  the  underreamer  bodies  lying  on  the 
floor  of  the  shop).  Then  again  in  the  next  breath  he 
states  positively  that  he  was  not  at  the  shipper's  desk 
prior  to  such  conversation. 

A  reading  of  the  cross-examination  of  Mr.  E.  C. 
Wilson  demonstrates  conclusively  that  his  memory  is 
far  from  clear  as  to  any  one  of  the  attendant  circum- 
stances of  this  alleged  conference  which  he  so  glibly 
asserts  he  called  and  which  calling  is  denied  by  each 
of  the  parties  supposed  to  have  been  called  to  such 
conference.  Not  one  of  them  admits  that  Mr.  Wilson 
called  or  asked  him  to  become  a  party  to  this  confer- 
ence. Mr.  Wilson's  testimony  on  cross-examination 
conclusively  shows  that  his  memory  is  utterly  unrelia- 
ble and  uncertain  as  to  every  material  fact  and  his  tes- 
timony necessarily  fails  to  carry  conviction.    Appellees 
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feel  safe  in  asserting  that  his  testimony  taken  as  a 
whole  does  not  show  an  accurate  memory  of  the  things 
he  attempts  to  assert  as  facts.  On  the  contrary  it 
shows  that  he  is  testifying  not  from  what  he  distinctly 
remembers,  but  as  to  the  things  which  he  thinks  must 
have  happened  and  must  have  been  the  facts,  reason- 
ing from  deduction  and  not  testifying  from  memory. 
There  is  the  most  marked  discrepancy  between  Mr. 
Wilson's  testimony  and  that  of  the  men  called  to  cor- 
roborate him  and  this  discrepancy  exists  in  regard  to 
every  fact  save  and  except  that  Mr.  E.  C.  Wilson  ad- 
mitted after  there  had  been  conversation  that  he  did 
not  know  how  to  get  the  key  out  and  that  Mr.  Bole 
told  him  how, — said  pry  one  end  of  it  up  and  drive  it 
out. 

As  we  shall  show  hereafter  there  was  positive  proof 
produced  that  Mr.  Bole  had  conceived  this  invention 
in  September,  1908,  and  had  communicated  the  same, 
by  a  written  order  for  an  underreamer  embodying  the 
invention,  to  the  defendant  company.  Is  it  not  con- 
sistent with  human  experience  that  the  immediate  and 
unhesitating  statement  of  Mr.  Bole  that  this  key  could 
be  removed  by  prying  one  end  of  it  up  and  driving  it 
out  (which  is  the  method  of  removing  it  as  used  even  to 
this  day)  was  made  by  Mr.  Bole  because  of  a  superior 
and  prior  knowledge  of  the  device? 

Is  it  not  a  fair  inference  to  draw  that  if  any  such 
conversation  ever  took  place,  the  sketch  which  Mr. 
Wilson  held  in  his  hand  at  the  time  was  a  sketch 
which  Mr.  Bole  had  made  and  was  a  part  of  the  ex- 
planation by  Mr.  Bole  to  Mr.  Wilson  at  the  shipping 
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desk  and  that  Mr.  Wilson  when  turning  away  from 
the  desk  saying:  '*I  can  see  how  I  can  get  it  in  but  I 
can't  see  how  I  can  get  it  out,"  actually  admitted  that 
he  was  talking  about  Mr.  Bole's  suggested  key  inven- 
tion which  had  been  then  explained  to  him  and  dis- 
cussed between  them  and  was  asking  for  a  further  ex- 
planation as  to  how  such  key  could  be  removed?  It  is 
admitted  that  Mr.  Bole  knew  how  to  remove  such  a 
key  and  it  is  admitted  that  Mr.  Bole  disclosed  how  to 
remove  the  key.  If  w^e  are  to  believe  this  story  at 
all  it  would  seem  that  Mr.  Wilson  had  in  his  hand  a 
sketch  of  what  had  been  suggested  to  him  by  Mr.  Bole; 
that  he,  Mr.  Wilson,  was  satisfied  that  the  thing 
shown  in  that  sketch  would  do  the  work  and  could  be 
got  into  place  into  the  reamer  but  that  he  had  not  yet 
received  from  Mr.  Bole  sufficient  information  to  con- 
vince him  how  such  key  or  device  could  be  used  prac- 
tically, i.  e.,  could  be  removed  when  it  was  desired  to 
remove  the  bits,  and  that  he  was  seeking  further  infor- 
mation from  Mr.  Bole  when  he  made  the  remark,  "I 
can  see  how  I  can  get  it  in  but  I  don't  see  how  to  get 
it  out." 

Yet  it  is  on  the  testimony  of  the  defendant  E.  C. 
Wilson  alone  that  defendants  must  rely  to  prove  that 
E.  C.  Wilson  was  the  originator  of  this  invention; 
that  he  had  conceived  this  key  invention  before  this 
conference;  and  that  he,  E.  C.  Wilson,  made  this 
sketch  of  the  invention  and  explained  it  to  Mr.  Bole. 
Of  these  two  asserted  facts  there  is  no  corroborating 
evidence  produced  by  defendants.  Both  are  denied  by 
Mr.  Bole.    Yet  it  is  absolutely  necessary  that  the  court 
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shall  find,  first:  that  E.  C.  Wilson  was  the  one  who 
first  conceived  or  thought  of  the  use  of  the  single- 
piece  key  in  this  relation;  and  second,  that  it  was  E.  C. 
Wilson  and  not  Mr.  Bole  who  made  the  sketch, — par- 
ticularly that  it  was  Wilson's  explanation  to  Bole, — 
not  Bole's  explanation  to  Wilson. 

The  testimony  of  C.  E.  Wilcox  certainly  is  consis- 
tent with  either  Bole's  being  the  author  of  the  sketch 
and  it  being  Bole's  explanation  to  Wilson,  or  with  Wil- 
son's being  the  author  and  explainer  to  Bole.  On  this 
crucial  fact  Mr.  Wilcox  admits  he  was  not  in  a  posi- 
tion to  know  the  facts.  The  testimony  of  W.  W.  Wil- 
son shows  that  he  was  equally  ignorant  of  these  facts. 
The  conversation  had  progressed  sometime  before  he 
joined  in  it  and  the  sketch  had  been  made  before  he 
observed  the  parties  talking. 

The  contradiction  and  impeachment  of  E.  C.  Wil- 
son's testimony  is  complete  as  to  every  fact  that  can 
throw  the  slightest  light  upon  whether  he  was  the 
originator  or  whether  he  received  his  knowledge  from 
Mr.  Bole. 

Mr.  Wilson  says:  ''It  is  my  recollection  that  the 
sketch  was  made  up  on  a  piece  of  brown  paper  in  the 
same  manner  that  this  tee  is  made  up."  (Referring  to 
the  sketch  he  claims  he  gave  to  Mr.  Knapp  as  a  part 
of  the  instructions  for  making  over  reamer  #120.) 
In  testifying  in  the  Interference  proceeding  in  the  U. 
S.  Patent  Office,  E.  C.  Wilson  refers  to  this  mythical 
sketch  and  to  its  delivery  to  the  foreman,  Mr.  Knapp, 
as  follows: 
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"after  I  had  made  my  sketch  of  this  key  and 
turned  it  over  to  the  foreman  to  manufacture  the 
key."     [Tr.  p.  ']26.\ 

Mr.  E.  C.  Wilson  also  says:  "The  key  was  made 
up,  probably,  from  the  one  (sketch)  I  showed  the  boys 
at  the  time,  one  of  these  original  sketches."  fTr.  p. 
io8.]  This  sketch,  if  any  such  ever  existed,  would 
have  formed  a  part  of  shop  order  6904  and  would  have 
been  found  attached  thereto  in  the  same  manner  as  the 
sketch  for  the  slotted  tee.  It  has  never  been  produced 
and  never  existed.  The  custom  of  the  shop.  The  fact 
that  the  workmen  were  furnished  such  sketches  and 
drawings  to  work  from.  The  fact  that  the  workman 
would  require  the  dimensions  all  indicate  some  sketch 
or  drawing  was  made.  Mr.  Bole  testifies  he  made  the 
sketch  of  the  single-piece  key  that  the  workman  used. 
Mr.  Rydgren  testifies  he  had  a  sketch.    [Tr.  689.] 

Mr.  Knapp,  called  by  defendants  and  employed  as 
foreman  of  defendants'  shop,  says: 

"Mr.  Wilson  took  me  over  to  the  side  of  the 
shop  near  a  post  where  this  reamer  120  was  stand- 
ing and  explained  to  me  that  he  was  going  to  try 
a  I -piece  key  in  this  reamer.  And  at  that  time  he 
took  a  pencil  and  drew  on  the  palm  of  his  hand  a 
sketch  of  this  key."     [Tr.  p.  201.] 

"Q.  Did  Mr.  E.  C.  Wilson  at  any  time  give 
you  a  sketch  of  a  single-piece  key  that  was  to  be 
made  and  used  in  reconstructing  this  reamer  120 
otherwise  than  as  the  rough  indication  of  it  on  his 
hand? 

A.     Not  that  I  remember  of."     [Tr.  p.  224.] 
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Mr.  Knapp  testifies  that  it  was  "possibly  a  day,  not 
more  than  that"  after  Mr.  Wilson  made  this  sketch  on 
his  hand  before  work  was  started  on  remaking  reamer 
I20.     [Tr.  p.  I20.] 

E.  C.  Wilson  testifies  that  he  dictated  the  shop  order 
(6904)  for  remodeling  this  reamer  120  either  the 
same  day  or  next  day  following  this  conference  with 
Mr.  Bole,  Mr.  Willard,  Mr.  Wilcox  and  Mr.  W.  W. 
Wilson.  The  sketch  for  the  tee  formed  a  part  of  such 
shop  order.  It  is  significant  of  the  utter  unreliability 
of  his  testimony,  and  doubtless  so  impressed  the  trial 
court,  that  this  shop  order  does  not  in  any  manner 
refer  to  this  key.    The  shop  order  reads : 

"Change  8''  reamer  120,  as  follows: 

Anneal  same  &  remill  to  standard 

size  8''  cutters. 

Bore  out  a  hole  for  spring  to  4'' 

diameter. 

Make  special  7/i6"x3/4"xi8"  spring. 
'  Put  in  bottom  bolt. 

Equip  with  extra  heavy  slotted  T 

of  new  type,  same  to  be  made  of 

nickel  steel."     [Tr.  p.  805.] 

This  order  specifically  refers  to  every  detail  of 
change  to  be  made  in  the  reamer  except  it  is  absolutely 
silent  as  to  any  key  or  single-piece  key.  The  sketch 
for  the  "extra  heavy  slotted  T  of  new  type"  is  shown 
on  page  803  of  the  transcript  and  numbered  7056. 
("A  subdivision  of  the  original  order,"  E.  C.  Wilson 
[Tr.  p.  94.]-)  This  most  elaborate  system  of  shop 
orders,  time  and  workman's  slips,   and  shop   records 
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show  conclusively  that  the  sketch  from  which  and  the 
order  upon  which  the  first  single-piece  key  were  made 
have  not  been  produced.  If  this  conclusion  be  incor- 
rect,— then  there  is  only  one  other: — That  when  shop 
order  6904  was  made  out,  this  invention  was  not  in- 
tended to  be  placed  or  incorporated  in  the  remodeled 
reamer  and  Mr.  Wilson's  testimony  is  mythical  and 
not  in  accord  with  the  shop  records, — the  practice  of 
the  shop,  or  his  careful  and  pains-taking  method  of 
keeping  records,  and  the  incorporation  of  a  single- 
piece  key  in  this  reamer  was  an  afterthought, — after 
the  making  up  of  this  order, — again  impeaching  E.  C. 
Wilson's  testimony  and  showing  in  all  probability  the 
single-piece  key  was  first  tried  out  in  some  other 
reamer  than  #120,  or  the  entire  proposition  as  to  the 
making  and  trial  of  the  i-piece  key  ivere  left  to  Mr. 
Bole  and  in  making  out  shop  order  #6904  Mr.  Wil- 
son was  only  endeavoring  to  produce  his  "heavier  and 
stronger"  slotted  tee;  if  Mr.  Bole  succeeded  with  the 
single-piece  key  that  could  be  used.  If  not  the  old  2- 
piece  key  could  be  used.  Doubtless  as  Bole  suggested 
the  one-piece  key,  it  was  left  to  him.  He  so  testifies. 
Does  not  such  testimony  ring  true  in  the  light  of  the 
directions  of  shop  order  #6904?  Neither  Mr.  Knapp 
nor  any  other  of  the  workmen  even  pretends  he  has 
any  recollection  as  to  these  facts  of  the  remodeling  of 
reamer  120  except  as  shown  by  the  time  slips  and  shop 
orders. 

No  explanation  has  ever  been  offered  by  Mr.  E.  C. 
Wilson  of  the  total  silence  of  shop  order  6904  as  to 
this  particular  key  invention  which  was  according  to 
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his   testimony   the   impelHng    motive    for    remodeling 
reamer  #120. 

How  far  reaching  is  this  impeachment  (of  Mr.  E. 
C.  Wilson's  testimony  that  he  originated  the  one-piece 
key  idea  and  explained  it  to  Mr.  Bole),  by  the  silence 
of  shop  order  6904,  is  emphasized  by  Mr.  E.  C.  Wil- 
son's testimony,  corroborated  by  the  testimony  of  his 
brother  W.  W.  Wilson  that  they  together  worked  out 
the  proportions  of  the  new  or  "heavier"  slotted  tee 
several  days  before  this  pretended  or  claimed  explana- 
tion by  E.  C.  Wilson  to  Mr.  Willard,  Mr.  Bole,  Mr. 
W.  W.  Wilson  and  Mr.  E.  C.  Wilcox.  Yet  no  men- 
tion of  the  single-piece  key  was  made  to  the  brother, 
W.  W.  Wilson,  when  so  discussing  the  changes  in  the 
tee  and  the  rebuilding  of  the  reamer.  Yet  this  is  the 
story  of  E.  C.  Wilson  and  W.  W.  Wilson  would  have 
the  court  believe.  The  shop  order  6904  logically  fol- 
lows and  logically  shows  what  E.  C.  Wilson  was  striv- 
ing to  do.  It  by  silence  proves  that  the  single-piece  key 
was  the  creation  of  Mr.  Bole  and  at  the  date  of  E.  C. 
Wilson's  making  out  such  order  was  not  in  E.  C.  Wil- 
son's mind  as  a  part  of  the  changes  to  be  made.  Does 
not  this  silent  witness  most  persuasively  tell  us  that  the 
single-piece  key  was  Mr.  Bole's  idea  and  left  (as  Mr. 
Bole  says)  for  Mr.  Bole  to  make  and  demonstrate? 

Another  striking  example  of  the  contradictory  char- 
acter of  the  testimony  of  Mr.  E.  C.  Wilson, — another 
impeachment  of  the  reliability  of  his  memory  and  an- 
other demonstration  of  the  utter  lack  of  dependence 
that  can  be  placed  on  his  recollection  or  testimony  is 
the  story  in  regard  to  the  discovery  by  the  workman 
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Houriet  that  this  single-piece  key  could  be  removed 
from  the  reamer  by  simply  driving  a  cape  chisel  or 
the  tang  end  of  a  file  under  one  end  of  the  key  and 
driving  the  key  out  from  the  other  end  of  the  key  slot. 

E.  C.  Wilson  had  told  two  totally  different  stories 
in  regard  to  this  mythical  discovery  and  as  we  shall 
show  there  was  an  impelling  reason  for  the  remarkable 
switch  in  his  testimony. 

At  first  he  testified  that  he  did  not  know  when  this 
man  Houriet  made  this  discovery;  that  it  was  some- 
time after  February  27,  191 1;  that  he  could  not  tell 
how  long.  It  would  merely  be  a  guess  on  his  part. 
[Tr.  161.]  Then  he  states  they  first  removed  this  key 
from  reamer  120  by  means  of  a  lever.  Asked  as  to 
his  best  recollection  how  long  they  used  such  lever  be- 
fore Houriet  made  this  discovery  he  says: 

*'I  should  say  it  had  been  two  or  three  weeks." 

Asked  if  the  lever  might  have  been  used  for  four 
weeks  prior  to  Houriet's  alleged  discovery  he  says :  "I 
couldn't  say  as  to  that."     [Tr.  p.  163.] 

Examined  by  the  trial  court  after  the  testimonv  had 
been  announced  as  closed  by  the  attorneys,  Mr.  Wilson 
changes  his  testimony  to: 

"That  was  just  at  the  time  the  reamer  was  first 
completed  so  it  could  be  assembled;  it  was  some 
time  in  the  latter  part  of  February,  191 1;  it  was 
about  the  middle  of  February,  I  should  judge, 
191 1."     [Tr.  699.] 

In  this  connection  it  should  be  noted  that  this  change 
by  Mr.  Wilson  in  his  testimony  was  made  after  he 
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had  heard  the  testimony  of  Mr.  Houriet,  Mr.  Bole  and 
complainants'  witness  Harry  Naphas  and  in  an  evi- 
dent attempt  to  make  his  testimony  agree  with  that  of 
Mr.  Houriet.  It  was  also  to  avoid  the  fact  established 
by  documentary  evidence  that  this  manner  of  removing 
the  key  was  well  known  to  E.  C.  Wilson  and  others 
prior  to  February  28,  191 1.  The  letter  to  J.  A.  Kibele 
[Tr.  pp.  153,  154I,  written,  dated  and  mailed  Febru- 
ary 28,  191 1,  conclusively  proves  that  Mr.  Wilson's 
memory  was  exceedingly  bad  when  he  said  [Tr.  p. 
163]  it  was  after  February  27,  191 1,  and  he  "should 
say  two  or  three  weeks"  after  that  before  Houriet  dis- 
covered this  key  could  be  so  removed  by  driving  the 
end  of  a  chisel  or  file  under  one  end.  Perhaps  this 
palpable  change  of  his  testimony  and  the  demeanor  of 
the  defendant  E.  C.  Wilson  on  the  witness  stand  when 
so  interrogated  by  the  court  and  he  so  changed  his  tes- 
timony, was  a  large  factor  in  the  court's  concluding  his 
testimony  was  not  to  be  relied  upon. 

There  is  a  sharp  conflict  between  the  testimony  of 
E.  C.  Wilson  as  to  this  discovery  of  the  removal  of 
this  key  by  a  chisel  or  the  tang  end  of  a  file  and  the 
testimony  of  Mr.  Bole  and  of  complainants'  witness 
Harry  Naphas  that  Mr.  Bole  made  this  known  to  E. 
C.  Wilson  and  showed  Mr.  Wilson  that  the  key  could 
be  so  removed.  The  trial  court  heard  these  witnesses, 
observed  them  on  the  stand  and  believed  that  Mr.  Bole 
and  Mr.  Naphas  testified  truthfully.  Their  testimony 
agrees  with  the  E.  C.  Wilson  letter  of  February  28, 
191 1,  to  J.  A.  Kibele. 

It  is  also  significant  that  Mr.  Knapp  did  not  cor- 
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roborate  Mr.  E.  C.  Wilson's  story  that  Knapp  called 
Wilson's  attention  to  this  mythical  discovery  of  Hou- 
riet's  and  had  E.  C.  Wilson  come  out  into  the  shop 
with  Knapp  to  see  how  the  key  could  be  so  removed. 
Mr.  Knapp  testified  in  the  case.  He  was  still  in  Mr. 
Wilson's  employ  and  we  have  a  right  to  expect  his 
testimony  would  be  as  favorable  to  Wilson's  story  as 
possible. 

Mr.  Houriet  testified.  He  says  it  was  about  the  mid- 
dle of  February,  191 1,  he  accidentally  drove  a  cape 
chisel  in  and  saw  it  raise  the  key  up  and  he  drove  the 
key  right  out.  [Tr.  pp.  475,  476.]  After  looking  over 
the  shop  slips  he  says  it  was  later  than  February  22, 
191 1.  [Tr.  477.]  His  cross-examination  demonstrates 
conclusively  he  has  no  recollection  either  of  the  work 
done  or  the  dates  except  as  these  appear  on  the  time 
slips.  He  makes  a  positive  misstatement  of  the  work 
he  did.  He  is  contradicted  and  impeached  as  to  such 
work  by  the  sketch  of  the  slotted  tee  [Tr.  p.  803],  and 
by  the  testimony  of  the  foreman  Knapp.  He  is  im- 
peached and  contradicted  by  the  testimony  he  gave  in 
the  Patent  Office  Interference.  The  change  of  Mr. 
Houriet's  testimony  in  an  effort  to  meet  the  docu- 
mentary proof  that  this  method  of  removing  the  key 
was  known  prior  to  February  28,  191 1,  is  shown  by 
reference  to  Mr.  Houriet's  former  deposition. 

"Q.  You  gave  a  deposition  in  the  interference 
in  the  Patent  Office  in  relation  to  this  matter? 

A.     I  think  so. 

Q.  You  were  asked  in  that  deposition  the  fol- 
lowing question  and  gave  the  following  answer: 
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'O.  31.  What  did  you  put  under  it  to  raise  it  up? 
A.  Well,  just — anything  that  I  remember  that  I 
used —  I  couldn't  get  it  out  very  handy,  and  there 
was  a  file  there  and  I  drove  the  file  in  and  that 
raised  it  up,  and  I  drove  it  out  the  other  way. 
Q.  32.  How  did  you  drive  it  out?  A.  With  a 
hammer.  Of  course,  the  handle  of  the  file  is 
tapered,  and  by  raising  up  the  key  I  could  drive 
it  out.'  You  gave  that  testimony,  did  you?  A. 
Yes,  sir. 

Q.  You  were  asked  this  question  on  cross- 
examination,  were  you?  'XQ.  50.  I  suppose,  Mr. 
Houriet,  that  it  was  after  you  had  completed  this 
reamer  and  had  it  assembled  that  you,  as  you 
say,  discovered  that  you  could  remove  this  single- 
piece  key  from  it  by  driving  the  tang  end  of  a  file 
under  the  key.  Is  that  correct?  A.  No,  sir. 
XO.  51.  When  was  it?  A.  Before  that,  when  I 
was  experimenting  with  it  trying  to  get  the  key 
out.  XQ.  52.  What  was  the  condition  of  the 
underreamer  at  that  time?  A.  I  had  just  been 
working  on  it  and  experimenting  with  that  key 
to  get  it  in  and  out.  XQ.  53.  And  on  how  many 
different  days  and  different  times  had  you  been 
experimenting  in  getting  the  key  in  and  out  prior 
to  that  time?  A.  That  I  couldn't  say.  It  must 
have  been  a  couple  of  days.  I  couldn't  say  just 
positively.  It  has  been  too  long  ago.  But  I  know 
I  worked  on  it.'  That  is  a  correct  statement  of 
your  testimony?    A.    Yes,  sir. 

Q.  That  agrees  with  your  recollection  of  the 
facts  at  the  time  of  giving  such  deposition  on 
September  29,  1914?    A.    I  think  it  was;  yes,  sir. 

Q.  You  were  asked  this  question  on  cross- 
examination,  were  you?     *XQ.  61.    According  to 
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your  recollection  when  was  it  that  you  did  that 
last  work  on  that  reamer  and  made  this  discovery, 
as  you  say,  that  you  could  remove  the  key  by 
driving  in  the  tang  end  of  a  file?  A.  I  couldn't 
tell;  it  has  been  too  long  ago.'  That  was  your 
testimony  at  that  time?    A.    Yes,  sir. 

Q.  And  that  was  true  according  to  your  recol- 
lection at  that  time  of  giving  that  testimony?  A. 
Yes;  it  was  as  near  as  I  can  remember. 

Q.  You  were  also  asked  this  question:  *XQ. 
62.  Have  you  any  recollection  whatever  of  the 
day  of  the  month?  A.  No,  I  have  not.  XQ.  63. 
Can  you  tell  me  whether  it  was  in  January,  Febru- 
ary or  March  or  April?  A.  It  has  been  too  long; 
I  have  lost  recollection  of  that.  I  know  the  work 
I  did.'    Did  you  give  that  testimony?    A.   Yes,  sir. 

Q.  You  were  asked  this  question  on  cross-ex- 
amination: 'XQ.  81.  Will  you  state  positively 
that  Mr.  Knapp  delivered  that  key  to  you?  A. 
Well,  I  wouldn't  say  positively,  because  he  may 
have  told  the  man  that  forged  it  to  give  it  to  me 
as  soon  as  he  was  through  with  it,  but  it  was  the 
same  thing  as  him  giving  it  to  me.  XQ.  82.  You 
have  no  distinct  recollection  as  to  who  it  was  that 
gave  you  the  key  at  that  time,  have  you?  A.  No; 
I  couldn't  say  positively.  XQ.  8^.  Have  you  any 
recollection  as  to  who  it  was  that  forged  that  key? 
A.  Yes.  I  can't  think  of  his  last  name,  though. 
It  was  a  fellow  that  worked  there.  We  always 
called  him  Fred  Ricker,  or  something  like  that.* 
Is  that  a  correct  statement  of  your  testimony 
given  at  that  time?    A.   Yes,  sir. 

Q.  *XQ.  91.  How  many  times  did  you  have  to 
try  to  get  this  key  out  of  that  reamer  before  you 
discovered  that  you  could  get  it  out  by   simply 
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driving  in  the  tang  end  of  a  file,  as  you  say  ?  A.  I 
worked  at  it  two  or  three  hours  trying  to  get  it 
out,  and  possibly  longer  than  that.  XO.  92.  In 
how  many  different  days?  A.  That  I  couldn't 
say.'  That  is  a  correct  statement  of  your  testi- 
mony?   A.   Yes,  sir."     [Tr.  pp.  481-484.] 

Conclusively  it  is  shown  that  he  had  no  recollection 
whatever  of  what  work  he  did  on  reamer  120  or  when 
he  did  it.  When  recalled  by  the  court  [Tr.  pp.  691- 
693]  and  asked  if  he  ever  showed  or  demonstrated  to 
any  one  that  the  key  could  so  be  removed,  he  says  he 
does  not  remember  any  one  in  particular  except  Mr. 
Knapp. 

(Questioned  by  the  court) : 

"Q.  You  don't  remember  of  showing  it  to  any- 
body except  Mr.  Knapp  that  you  could  do  it  that 
way? 

A.    Yes,  I  remember  showing  it  to  other  people 
that  come  there. 
Q.     Well,  who? 

A.  I  can't  remember  their  names;  I  didn't 
know  them ;  I  didn't  know  them  by  name ;  he  would 
call  me  over  to  go  demonstrate  the  reamer,  to  take 
it  apart."     [Tr.  p.  693.] 

There  can  be  no  pretense  that  Mr.  Houriet  did  not 
know  Mr.  E.  C.  Wilson.  Yet  we  find  that  there  is  no 
testimony  of  any  one  to  corroborate  E.  C.  Wilson's 
testimony  that  Mr.  Knapp  told  him  (Wilson)  that 
Houriet  had  made  this  discovery  and  took  Wilson  out 
to  see  how  Houriet  was  removing  the  key.  This  story 
then  rests  on  Mr.  E.  C.  Wilson's  own  word.     Knapp 


—44— 

does  not  corroborate  him.  Knapp  does  not  testify  he 
ever  even  told  E.  C.  Wilson  of  this  alleged  discovery 
of  Houriet's.  Neither  does  Mr.  Houriet.  Both  E.  C. 
Wilson  and  W.  W.  Wilson  were  in  the  court  room  in 
plain  sight  of  Mr.  Houriet  while  he  was  testifA^ing. 
Yet  he  cannot  remember  ever  having  shown  either  of 
them  that  this  key  could  be  removed  in  this  manner. 

We  have  heretofore  pointed  out  the  remarkable  dis- 
crepancy between  the  testimony  of  the  various  wit- 
nesses on  behalf  of  the  defendants  in  regard  to  the 
circumstances  under  which  they  respectively  testified 
they  became  familiar  with  the  facts  to  which  they  tes- 
tified. We  have  seen  that  while  Mr.  E.  C.  Wilson,  in 
order  to  impress  the  court  with  his  importance  and  the 
importance  of  the  part  he  played  in  the  origination  of 
this  invention  has  repeatedly  testified  that  he  called  Mr. 
Willard,  Mr.  Bole,  Mr.  W.  W.  Wilson,  Mr.  Wilcox 
and  perhaps  Mr.  Knapp  into  conference  with  him  in 
regard  to  this  single-piece  key  invention  that  each  and 
every  one  of  the  witnesses  deny  this  and  deny  that 
Mr.  E.  C.  Wilson  ever  requested  their  presence  at  any 
such  conversation.  We  have,  however,  another  sin- 
gular thing  in  connection  with  this  claim  that  Mr. 
Houriet  discovered  how  to  remove  the  single-piece  key 
from  the  reamer  with  the  tang  end  of  a  file  or  cape 
chisel.  It  is  to  be  noted  that  neither  Mr.  Houriet  nor 
Mr.  E.  C.  Wilson  make  any  pretense  that  the  brother, 
W.  W.  Wilson,  was  a  party  to  such  discovery  in  any 
manner.  Neither  E.  C.  Wilson  nor  Mr.  Knapp  testi- 
fied or  claimed  that  Mr.  W.  W.  Wilson  knew  anything 
whatever  of  such  discovery.     Mr.   Houriet   does  not 
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remember  ever  having  shown  W.  W.  Wilson  how  such 
key  could  be  so  removed.  There  is  not  a  shadow  of  an 
assertion  by  either  Mr.  Houriet,  Mr.  E.  C.  Wilson  or 
Mr.  Knapp  (the  only  other  parties  who  are  supposed, 
according  to  the  theory  of  defendants'  case,  to  have 
known  of  this  alleged  discovery  by  Houriet)  that  the 
brother,  W.  W.  Wilson,  was  in  any  manner  a  party 
to  the  disclosure  of  this  discovery  by  Houriet  to  any 
one.  In  this  connection  it  must  be  remembered  that 
Mr.  Knapp  does  not  testify  that  he  called  E.  C.  Wil- 
son's attention  to  this  discovery,  nor  does  he  in  any 
manner  mention  the  brother,  W.  W.  Wilson,  in  this 
connection.  It  is  natural,  however,  that  we  should 
find  the  brother,  W.  W.  Wilson,  stretching  his  imagi- 
nation in  his  attempts  to  corroborate  the  various  asser- 
tions made  in  the  testimony  of  Mr.  E.  C.  Wilson.  Un- 
fortunately, however,  Mr.  W.  W.  Wilson  stretches  his 
imagination  too  far.  He  inserts  himself  into  occur- 
rences which,  according  to  the  testimony  of  the  other 
of  the  defendants'  witnesses,  occurred  without  his 
knowledge.  Perhaps  this  fact  is  one  which  was  con- 
sidered by  the  trial  court  in  rejecting  the  testimony 
on  behalf  of  the  defendants.  Perhaps  the  manner  in 
which  W.  W.  Wilson  appeared  on  the  stand  and  his 
demeanor  influenced  the  court  in  its  conclusion.  It  is 
significant  that  W.  W.  Wilson  testifies  in  this  regard 
as  follows: 

"I  was  sitting  in  the  office  one  day  and  Mr. 
Knapp  came  into  the  office  and  got  myself  and 
Mr.  E.  C.  Wilson  and  told  us  to  come  out  into 
the  shop  and  look  at  that  reamer.     He  said  we 


—46— 

didn't  need  a  lever  to  pry  it  out.  So  we  went  out 
into  the  shop,  and  Mr.  Houriet,  who  was  working 
on  the  underreamer,  had  found  that — and  he  did 
at  that  time  put  the  underreamer  together,  and 
then,  with  the  tang  of  a  file,  drove  it  under  one 
edge  of  the  key  and  pried  it  up.  He  was  then 
unable  to  pull  the  file  out  and  leave  that  key  with 
the  prong  sticking  up  on  the  edge  or  corner  of  the 
bore;  and  then  he  was  able  to  drive  the  key  out 
the  other  side.  That  is  the  way  he  dismantled  the 
reamer  at  that  time."     [Tr.  p.  280.] 

On  cross-examination  W.  W.  Wilson  testifies: 

"Q.     Please  tell  us  again  when  it  was  that  this 
man  Houriet  made  that  discovery, 
i  A.     It  was  very  shortly  after  the  underreamer 

'         was  assembled  the  first  time.     That  is,  I  think 

I  don't  believe  I  saw  him  assemble  that  or  dis- 
assemble it  the  first  time  or  so.  It  was  only  two 
or  three  or  four  days,  or  something  like  that, 
after  the  underreamer  was  completed,  or  ready  to 
assemble  the  first  time,  that  we  were  called  out  to 
that  conference.  That  is  the  first  I  knew  about  it. 
Q.  According  to  your  present  recollection,  when 
would  that  have  made  the  date  of  such  occur- 
rence? A.  The  early  part  of  March,  191 1." 
[Tr.  p.  295.] 

It  is  to  be  remembered  that  Mr.  Houriet  testified 
[Tr.  p.  475]  that  he  had  been  trying  to  get  the  key 
in  and  out  and  he  had  tried  prying  it  out  but  had 
found  that  he  ''couldn't  get  it  out  that  way"  and  then 
he  accidentally  drove  a  cape  chisel  in  and  saw  it  raise 
the  key  up  and  that  he  could  drive  it  right  out.  "I 
worked  at  it  two  or  three  hours  trying  to  get  it  out. 
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and  possibly  longer  than  that."  [Tr.  p.  484.]  He 
couldn't  say  on  how  many  different  days  he  had  tried 
to  get  the  key  out  by  prying  it.  [Tr.  p.  484.]  Reading, 
however,  the  testimony  of  Mr.  Houriet  when  recalled 
and  questioned  by  the  court  [Tr.  pp.  691  to  693],  Mr. 
Houriet  asserts  that  he  should  judge  he  put  in  and 
took  out  the  key  two  or  three  times  by  means  of  the 
cape  chisel  before  he  called  Mr.  Knapp's  attention  to 
it,  and  leaves,  as  the  result  of  his  testimony  in  response 
to  the  court's  questions,  the  impression  at  least  that  he 
never  succeeded  in  removing  the  key  in  any  other  man- 
ner. Yet  E.  C.  Wilson  has  testified  that  the  key  was 
removed  by  means  of  a  lever  for  tzvo  or  three  zveeks 
before  Mr.  Houriet  made  this  discovery. 

It  is  therefore  apparent  that  the  testimony  of  W.  W. 
Wilson  in  regard  to  this  occurrence  is  not  to  be  relied 
upon.  Is  it  not  significant  that  no  one  of  the  other 
witnesses  mentioned  W.  W.  Wilson  as  having  any 
knowledge  of  this  alleged  discovery?  In  this  connec- 
tion it  is  to  be  borne  in  mind  that  when  giving  his 
deposition  in  19 14  in  the  interference  in  the  Patent 
Office  W.  W.  Wilson  says  that  this  reamer  #120  "zms 
probably  first  assembled  in  the  early  part  of  March, 
from  my  inspection  of  the  time  cards,  but  I  am  not 
able  to  definitely  settle  this  point."  [Tr.  p.  292.]  This 
testimony  again  shows  that  W.  W.  Wilson,  like  the 
other  workmen  in  the  shop,  has  no  definite  recollection 
of  any  of  these  facts  other  th^n  as  they  are  shown  by 
the  shop  records,  and  that  he  is  testifying  from  de- 
duction and  not  from  memory  when  he  departs  from 
the  shop  records. 
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To  say  the  least  W.  W.  Wilson's  testimony  in  regard 
to  this  alleged  Houriet  discovery  is  a  most  remarkable 
piece  of  testimony  to  be  considered  as  corroboration. 
Complainants  submit  that  on  the  contrary  it  is  illus- 
trative of  the  contradictory  and  conflicting  character 
of  the  evidence  on  behalf  of  the  defendants.  It  is 
passing  strange  that  if  W.  W.  Wilson  was  a  party  to 
the  explanation  of  this  discovery  by  Mr.  Houriet  to 
Mr.  E.  C.  Wilson,  that  neither  Mr.  E.  C.  Wilson  nor 
Mr.  Knapp  nor  Mr.  Houriet  remembered  W.  W.  Wil- 
son as  having  anything  to  do  with  the  matter  or  as 
having  been  present.  It  is  to  be  considered  in  this 
connection  that  when  the  trial  court  recalled  Mr.  E.  C. 
Wilson  and  questioned  him  in  regard  to  this  occurrence 
and  gave  him  several  opportunities  to  state  who  was 
present  when  he,  E.  C.  Wilson,  was  shown  by  Mr. 
Houriet  how  to  remove  this  key  in  the  manner  re- 
ferred to,  Mr.  E.  C.  Wilson  fails  utterly  to  name  any 
one  except  Mr.  Houriet  who  was  present,  yet  it  is  to 
be  remembered  that  this  testimony  was  taken  in  open 
court;  that  Mr.  E.  C.  Wilson  had  heard  this  testimony 
given  by  his  brother,  W.  W.  Wilson,  and  that  he  knew 
the  purpose  of  the  court  was  to  compare  the  testimony 
on  this  point.  Mr.  E.  C.  Wilson  knew  the  court  had 
just  questioned  Mr.  Houriet  and  Mr.  Bole  before  call- 
ing him.  It  is  significant  that,  in  response  to  the 
questions  asked  by  the  court,  he  would  not  on  oath 
assert  that  his  brother,  W.  W.  Wilson,  was  present. 
These  things  and  the  manner  in  which  they  occurred 
ail  doubtless  had  their  effect  upon  the  conclusion 
reached  by  the  court,  and  it  is  absolutely  impossible  to 
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reproduce  for  the  benefit  of  this  appellate  court  on 
this  appeal  the  situation  of  the  witnesses  and  the  at- 
tendant circumstances  of  the  giving  of  their  testimony 
so  that  this  court  will  be  in  as  good  a  position  to  judge 
the  credibility  of  the  witnesses  as  was  the  trial  court. 

So  far  we  have  been  considering  solely  the  conflicting 
testimony  of  defendants'  own  witnesses  and  various 
impeachment  of  such  several  witnesses  not  only  by 
each  other  but  by  the  conflicting  statements  made  by 
them  in  the  trial  of  this  case  and  in  their  Patent  Office 
depositions.  No  attempt  has  been  made  by  complain- 
ants to  exhaust  these  conflicts,  but  only  sufficient  there- 
of are  brought  forward  to  illustrate  the  doubtful  and 
conflicting  character  of  the  testimony.  The  direct  con- 
flict of  testimony  does  not  stop  with  the  defendants' 
witnesses.  Their  testimony  is  in  direct  conflict  with 
that  of  the  witnesses  produced  by  complainants.  A 
striking  example  is  in  regard  to  who  first  removed  the 
key  with  the  tang  end  of  a  file.  We  have  just  analyzed 
the  Houriet  story.  Let  us  consider  the  conflict  of 
testimony  on  this  point.    Mr.  Bole  testifies : 

"I  remember  it  was  the  morning  when  the  first 
key  was  fitted.  Mr.  Houriet  was  fitting  up  the  key 
and  attempting  to  put  the  key  in  the  reamer  while 
I  was  fixing  a  tool  to  get  it  out.  And  I  went  over 
— there  was  a  couple  of  horses  or  trestles  there 
and  this  reamer  was  laying  crosswise  on  it — flat. 
And  Mr.  Houriet  had  a  light  hammer  and  had  the 
key  and  was  attempting  to  drive  it  in.  And  I 
said,  'Let  me  do  that,  Al.'  And  I  took  the  hammer 
and  I  couldn't  drive  it  in.  The  taper  was  so  ab- 
rupt and  the  spring  had  so  much  tension  on  it  that 
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every  time  you  would  hit  it  would  fly  out.  And  I 
said  'We  will  hit  it  with  a  sledge-hammer,'  and  I 
hit  it  with  a  sledge-hammer  and  the  first  crack 
brought  it  over  this  hump  and  it  went  in  place. 
After  this  time  Mr.  Wilson  came  along;  he  had 
not  been  there  that  morning. 

Q.    You  mean  Mr.  E.  C.  Wilson? 

A.  I  mean  Mr.  E.  C.  Wilson.  When  he  came 
up  he  looked  at  it,  and  I  said,  'Well,  it  is  in  place.* 
He  said,  'Yes;  you  have  got  it  in.  Now,  let  me  see 
you  take  it  out.'  And  I  had  ground  up  this  tool — 
I  have  ground  it  up  this  morning,  something  sim- 
ilar to  it.  I  ground  up  a  tool  like  that  which  was 
made  out  of  a  file.  I  broke  half  of  the  file  ofif 
and  ground  this  end,  and  by  driving  that  under 
this  point  it  raised  that  up  to  a  position  where 
this  was. 

The  Court:    You  have  it  wrong  side  up. 

A.  No.  The  reamer  was  lying  on  the  side.  By 
driving  it  in  this  position  it  raised  this  point  up 
until  it  came  out  of  the  bore  of  the  reamer,  and 
then  by  turning  the  reamer  over  and  hitting  it  on 
the  opposite  side,  we  could  drive  the  key  out. 

Q.  (By  Mr.  Lyon)  :  And  I  understand  you, 
at  that  time  the  reamer  was  lying  on  its  side? 

A.  Yes,  sir;  lying  on  its  side,  on  a  couple  of 
trestles. 

Q.  Was  there  anyone  else  present  besides  Mr. 
E.  C.  Wilson  at  that  time?    A.    Yes,  there  was — 

The  Court:     Besides  who? 

Mr.  Lyon:     Mr.  E.  C.  Wilson. 

A.  Mr.  Houriet  was  there  and  I  believe  Mr. 
Wilcox  was  there.  I  am  quite  positive  Mr.  Wilcox 
was  there,  and  Mr.  Naphas,  my  pump  foreman. 

Q.     You  heard  the  testimony  of  Mr.  Houriet 


—51— 

that  after  this  reamer  120  was  completed  he  dis- 
covered, after  some  experimentation,  that  he  could 
remove  this  single-piece  key  therefrom  by  driving 
'  a  cape  chisel  under  such  key.  Do  you  know  any- 
thing about  any  such  discovery  by  Mr.  Houriet? 

A.  No,  sir.  If  he  did  anything  like  that  he 
did  it  after  I  had  taken  this  key  out  in  the  first 
place,  and  I  don't  believe  it  could  be  done  with  a 
cape  chisel,  anyway,  without  chipping  the  bottom 
of  this  business  here.  This  would  have  to  be 
ground.  And  that  is  the  first  key  they  say  they 
made,  and  it  doesn't  show  any  marks  of  chipping. 

O.  Now,  vou  have  seen  this  diagram  of  the 
key  which  has  been  drawn  at  the  bottom  of  *De- 
fendants'  Exhibit  Wilson  Reamer  Key  and  Tee 
Sketch  of  191 1.'  Did  you  ever  see  a  key  like  that 
in  any  Wilson  underreamer? 

A.  I  never  saw  a  key  like  that.  The  first  key 
did  not  have  these  notches  in  the  bottom."  [Tr. 
P-  512.] 

When  recalled  by  the  court,  in  answer  to  the  ques- 
tions of  the  court  Mr.  Bole  testifies  as  follows: 

"The  Court:  Who  was  present  when  you  first 
used  a  file  to  get  this  key  out  of  the  reamer  120? 

A.  Mr.  W^ilcox,  I  believe,  was  present;  he  was 
around  there;  there  was  quite  a  few  men  around 
the  shop  backwards  and  forwards;  they  were  all 
more  or  less  interested  in  it,  and  Mr.  Naphas  was 
there. 

Q.  Well,  to  whom  did  you  first  call  attention  to 
the  fact  that  you  could  get  it  out  with  a  file? 

A.     Mr.  Houriet. 

Q.     Mr.  Houriet? 

A.     Mr.  Houriet  was  right  there.     As   I  say, 
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he  attempted  to  drive  the  key  in;  that  was  the 
first  time  it  was  attempted  to  put  a  single-piece 
key  in  the  reamer,  and  he  was  driving  it  in  when  I 
had  gone  to  grind  up  this  file  to  get  it  out,  and 
the  light  hammer  he  had  in  his  hand  would  not 
put  the  key  in;  the  tension  of  the  spring  would 
cause  it  to  rebound,  to  come  out,  it  wouldn't  go 
under  the  spring,  and  we  used  a  sledge,  and  Mr. 
Houriet  was  there  when  we  did  that;  I  drove  the 
key  in  with  the  sledge;  I  had  tried  it  or  he  had 
tried  it  with  a  light  hammer  in  the  first  place,  and 
then  I  took  the  light  hammer  and  I  couldn't  put  it 
in,  and  then  we  took  the  sledge  and  the  sledge 
drove  it  in,  and  that  was  on  account  of  the  steep 
taper,  and  then  he  was  right  there  after  it  got 
through  and  I  took  this  file  that  I  had  ground 
out  and  took  the  key  out. 

Q.  Had  you  removed  this  key  wath  any  other 
instrument  but  a  file  prior  to  that  time?  A. 
No,  sir. 

O.  Had  you  attempted  to  pry  it  out  with  one 
of  these  things  with  a  hook  on  the  end  of  it? 

A.  No,  sir;  when  the  key  was  finished  and 
ready  to  be  pried  out  the  first  thing  I  did  was  to 
take  one  of  these  old  files  that  was  used  around 
for  filing  up  plungers;  I  broke  it  in  two  and  took 
the  temper  out  of  the  end  so  that  when  you  hit 
it  with  the  hammer  the  steel  wouldn't  fly;  I  held 
it  under  the  wheel  until  it  got  cherry  red,  got  a 
temper  on  it,  and  then  I  took  and  ground  the  other 
end  like  this  tool  I  had  yesterday,  and  that  was  the 
tool  I  used  and  that  was  the  first  tool  used. 

Q.    When  was  that? 

A.  That  was  about  the  middle  of  February, 
19 1 3,  as  near  as  I  can  remember. 
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Q.     191 1,  you  mean? 

A.     191 1 ;  I  am  not  positive,  exactly. 

Q.  Well,  the  first  time  you  called  Mr.  Wilson's 
attention  to  it  you  say  Mr.  Naphas  was  present? 

A.  Yes,  sir,  that  was — Mr.  Wilson  had  not 
come  down  from  his  house  yet  that  morning;  he 
wasn't  there  when  we  tried — when  we  put  the  key 
in.  Just  as  we  got  the  key  in  and  I  had  driven  it 
out — I  am  pretty  sure  I  had  driven  it  out  once  or 
taken  it  out  once,  and  we  put  it  back  and  Mr.  Wil- 
son came  along,  and  Mr.  Wilson  said  in  sort  of  a 
sarcastic  manner,  'Well,'  he  says,  'you  have  got  it 
in;  now  let's  see  you  get  it  out.' 

Q.     And  you  say  Naphas  was  there? 

A.     Naphas  was  there. 

Q.     At  that  time?    A.    At  that  time. 

Q.     Now,  when  was  this? 

A.  This  was  about  the  middle  of  February, 
1911. 

Q.  Well,  that  was  the  first  time  you  had  ever 
taken  it  out  with  a  file? 

A.  Yes,  sir;  the  first  time  it  was  ever  taken 
out  at  all. 

Q.     Was  Mr.  Houriet  there? 

A.     Yes,  sir. 

Q.  Did  the  key  have  those  offsets  in  the  lower 
end  of  it,  each  end,  those  little  nicks  in  it  as  indi- 
cated in  the  drawing  here? 

A.     Heavy  brown  paper  drawing? 

Q.     Yes,  sir. 

A.     No,  sir,  it  didn't. 

Q.     Didn't  have  those  in  it? 

A.  Didn't  have  those  in  it.  The  corner  was 
broken  or  tapered,  but  it  didn't  have  these  notches 
in  it. 
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Q.  Those  notches  were  not  in  the  key  that  you 
took  out? 

A.  No,  sir,  I  know  they  were  not;  if  they  were 
ever  in  that  key  they  were  put  in  there  afterwards. 

Q.  Now,  as  I  understand,  Mr,  Naphas  didn't 
testify  in  this  interference  proceeding? 

A.     No,  sir. 

Q.  Why  didn't  you  have  him  testify  in  these 
proceedings  ? 

A.  Well,  Mr.  Lyon  said  that  it  was  not  neces- 
sary. I  asked  him  if  he  wanted  me  to  go  and  get 
Mr.  Naphas  and  he  said  it  was  not  necessary;  he 
said  we  had  the  case  won;  he  said  there  was  not 
anything  to  do  as  he  could  see,  and  he  said  we 
didn't  need  him."     [Tr.  pp.  694-697.] 

Harry  Naphas,  called  on  behalf  of  complainants,  tes- 
tifies he  was  foreman  of  the  pump  department  at  the 
defendants'  shop,  that  the  first  he  saw  of  such  single- 
piece  key  device  for  underreamers  was  some  time  in 
February,  191 1.     He  says: 

"Q.     (By  Mr.  Lyon):     When  did  you  see  the 
first  of  such  single-piece  key  devices? 
A.     Some  time  in  February,  191 1. 
Q.     Where?    A.   At  Wilson  &  Willard's. 
Q.     Under  what  circumstances? 
'  A.     Well,   the   circumstances,   the   first   I   seen 

was  they  were  having  a  dispute  on  the  key  and 
I  at  that  time  was  foreman  of  the  Bole  Pump 
Company  and  went  over  to  ask  Mr.  Bole  something 
about  some  pumps  we  were  building,  and  Mr.  Bole 
was  standing  there  and  Mr.  Wilson  came  down 
the  shop,  and  they  were  trying  to  get  the  key  out — 
Mr.  Bole  was — I  wasn't — and  Mr.  Wilson  says, 
*You  have  got  it  in;  now  let  us  see  you  get  it  out/ 
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Q.  Give  us  the  rest  of  the  conversation  and 
state  what  was  done  at  that  time. 

A.  Mr.  Bole  took  an  old  file,  something  similar 
to  this,  which  I  used  to  file  my  plungers  with,  and 
drove  it  in  and  started  to  wedge  it,  and  it  started 
to  come,  and  I  walked  away.    And  that  is  all  I — 

Q.  Who  was  the  Mr.  Wilson  that  you  say  was 
there  at  that  time? 

A.     Mr.  Wilson  sitting  right  there. 

Q.     You  mean  E.  C.  Wilson? 

A.     E.  C.  Wilson,  not  Web.     [Tr.  p.  693.] 

Q.  When  was  it  you  saw  Mr.  Bole  attempt 
to  put  the  end  of  a  file  under  this  single-piece  ke}^ 
in  a  reamer?    A.    In  the  morning — one  morning. 

Q.     What  morning  was  it? 

A.  It  was  on  a  morning  about  the  middle  of 
February,  or  maybe  a  little  later,  of  191 1. 

O.  How  much  later  than  the  15th  of  Febru- 
ary? 

A.     I  couldn't  say  exactly  as  to  the  day. 

Q.  Had  you  ever  seen  that  key  in  that  reamer 
before?    A.    No,  sir. 

Q.  Do  you  know  who  put  that  key  in  the 
reamer? 

A.     No,  sir. 

Q.  You  didn't  see  the  end  of  the  file  go  in 
under  the  key,  did  you?    A.    Yes,  sir. 

Q.     What  happened  to  the  key  then? 

A.     The  key  started  to  wedge  itself  out. 

Q.     Did  it  move  out  as  well  as  lift  up? 

A.  Yes,  sir;  it  gradually  lifted  up,  and  then  I 
seen  Mr.  Bole  take  a  hammer  and  then  hit  it,  and 
then  it  started  to  move  out  and  up  at  the  same 
time. 
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Q.  It  moved  up  and  out  when  he  hit  it.  And 
you  didn't  go  away  before  he  hit  it? 

A.     Yes,  sir;  after  he  hit  it  I  walked  away. 

Q.     You  didn't  see  the  key  come  out? 

A.     No,  sir.     [Tr.  615.] 

Q.     And  you  are  sure  Mr.  Wilson  was  there? 

A.     Yes,  sir. 

Q.     Nothing  was  said? 

A.  No,  sir.  Mr.  Wilson  came  up  and  said, 
'You  have  got  it  in;  now  how  are  you  going  to 
get  it  out?'  or  words  to  that  effect. 

Q.  And  you  didn't  know  whether  Mr.  Houriet 
or  anybody  else  around  the  shop  had  driven  a  file 
or  chisel  in  there  before,  do  you? 

A.     No,  sir.     [Tr.  6t6.] 

O.  (By  the  Court):  Was  the  file  that  was 
driven  in  there  changed  in  any  way,  or  was  it  a 
natural  file?  A.  It  was  a  file  just  similar  to  this 
one. 

Q.     It  had  been  changed  a  little  bit? 

A.  Well,  it  had  been  changed.  It  was  an  old, 
broken  file. 

Q.     Well,  had  the  end  of  it  been  changed? 

A.     Yes,  sir. 

O.     How? 

A.  Just  simply  similar  to  this  here,  so  he  could 
start  it  underneath  the  key.  Otherwise,  you 
couldn't  get  the  file  in  there  if  it  was  blunt.  So 
it  was  sharpened  on  the  end. 

Q.  Since  that  date  to  whom  have  you  told 
what  you  saw  there?    A.    From  now? 

Q.  From  the  time  you  saw  and  heard  what 
occurred  there  about  getting  that  key  out,  up  until 
yesterday,  did  you  tell  anybody  about  it? 

A.     No,  sir;  I  haven't  seen  nobody.     I  haven't 
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seen  one  of  the  boys  at  the  shop  that  I  worked 
with  or  anybody  to  speak  anything  about  it.  In 
fact,  I  didn't  know  anything  about  it. 

Q.  Now,  who  all  were  there  at  the  time  this 
occurred? 

A.  Mr.  Bole  and  I  were  there,  and  Mr.  Wilson 
came  down  in  the  shop  in  the  morning,  and  Mr. 
Bole  had  the  key  in  there  and  I  went  up  and  Mr. 
Wilson  came  down  and  said,  'Now,  how  are  you 
going  to  get  it  out?' 

Q.     Nobody  else  there  present? 

A.  No,  sir.  He  was  standing  looking  at  it 
wdth  the  key  in  there. 

Q.  This  is  the  first  time  you  ever  testified 
about  it? 

A.     Yes,  sir. 

Q.  You  never  gave  any  evidence  before  about 
it  to  anybody? 

A.     No,  sir."     [Tr.  619-620.] 

As  thus  seen  there  is  the  very  sharpest  conflict  be- 
tween the  testimony  of  Mr.  E.  C.  Wilson  and  Mr. 
Houriet,  on  one  side,  and  Mr.  Bole  and  Mr.  Naphas  on 
the  other  as  to  this  first  use  of  the  tang  end  of  a  file 
to  remove  the  key.  Who  told  the  truth?  It  is  ap- 
parent that  the  trial  court  believed  Mr.  Bole  and  Mr. 
Naphas.  The  trial  judge  questioned  each  of  the  wit- 
nesses on  this  point.  He  heard  their  testimony.  Can 
this  court  say  that  as  a  matter  of  law  the  trial  judge 
was  unquestionably  in  error  as  to  which  story  is  the 
truth  ? 

The  fact  that  Mr.  E.  C.  Wilson  is  forced  by  the 
production  of  the  Kibele  letter  of  February  28,  1911, 
to  change  his  testimony  and  place  the  time  of  Mr. 


—58- 

Houriet's  alleged  accidental  discovery  prior  to  the 
date  of  that  letter  instead  of  ''two  or  three  weeks" 
after  they  had  been  using  a  lever  to  pry  the  key  out, 
is  a  strong  reason  why  the  Houriet  story  should  not 
be  believed.  If  the  Houriet  story  is  not  believed,  de- 
fendants' case  utterly  falls,  as  the  credibility  of  the 
testimony  of  Mr.  E.  C.  Wilson  is  totally  gone,  and  it 
is  upon  his  testimony,  alone  and  uncorroborated,  that 
defendants  rely  to  show  that  E.  C.  Wilson  conceived 
the  invention  and  explained  it  to  Mr.  Bole.  Defend- 
ants have  only  Mr.  Wilson's  testimony  that  the  sketch 
shown  at  the  conference  of  February  3,  191 1,  was 
made  by  E.  C.  Wilson.  And  yet  upon  such  a  record 
defendants  ask  this  court  to  reverse  the  findings  of 
fact  of  the  trial  court. 

Mr.  A.  G.  Willard  was  the  owner  of  half  of  the 
stock  of  the  defendant  corporation  at  the  time  of  re- 
modeling reamer  120,  At  the  time  of  giving  his  testi- 
mony E.  C.  Wilson  was  indebted  to  him  in  a  consid- 
erable sum  for  the  purchase  of  his  stock  in  the  de- 
fendant company.  They  had  been  the  closest  of  busi- 
ness associates  for  years.  He  is  produced  as  a  wit- 
ness on  behalf  of  defendants,  who  thus  vouch  for 
him.  We  may  rightly  expect  that  his  testimony  would 
be  colored  in  favor  of  defendants  and  of  his  own  in- 
terest to  protect  his  debtor.  He  testifies  that  he  first 
saw  "a  drawing  or  sketch  of  this  Wilson  reamer  one- 
piece  key"  in  January  or  February,  191 1,  but  says  he 
does  not  know  who  made  it  or  produced  it  or  by  whom 
it  was  shown  to  him.  [Tr.  p.  456.]  He  testifies  that  he 
does  not  remember  who  first  mentioned  such  single- 
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piece  key  to  him.  [Tr.  301.]  It  is  significant  that  de- 
fendants do  not  examine  Mr.  Willard  as  to  the  alleged 
February  3,  191 1,  conference.  He  was  in  a  position 
to  have  known.  Defendants  produce  him  as  a  wit- 
ness, but  carefully  refrain  from  questioning  him  in 
regard  to  such  alleged  conference.  Possibly  this  was 
in  order  to  keep  complainants  from  cross-examining 
him  before  the  court  as  to  such  alleged  facts.  His 
deposition  in  the  Patent  Office  Interference  is  not  tes- 
timony in  this  case.  It  was  used  and  can  only  be  used 
for  the  purpose  of  showing  the  differences  in  his  testi- 
mony then  and  now  and  now  as  testimony  in  chief  to 
support  defendants'  main  case,  in  lieu  of  a  direct  ex- 
amination. This  was  the  ruling  of  the  trial  court  in 
sustaining  defendants'  objection  to  complainants'  at- 
tempted cross-examination  [Tr.  303.] 

Mr.  Willard  was  a  competent  and  necessary  witness 
for  defendants  to  have  produced.  The  presumption,  if 
they  had  failed  to  produce  him,  would  have  been  that 
he  would  not  have  corroborated  the  testimony  of  E.  C. 
Wilson.  Should  not  the  fact  that  defendants  produced 
him  on  the  stand  and  then  carefully  refrained  from 
examining  him  as  to  the  material  parts  of  Mr.  E.  C. 
Wilson's  story  and  objected  to  complainants  interro- 
gating him,  and  securing  the  ruling  that  such  ques- 
tions by  complainants  would  not  be  cross-examination, 
raise  even  a  stronger  presumption  against  the  truth 
of  defendants'  case?  The  burden  of  proof  was  on  the 
defendants,  and  the  truth  from  Mr.  Willard  would 
have  thrown  light  upon  the  controversy.  He  was  in  a 
position  to  have  known  whether  Mr.  E.  C.  Wilson  was 
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telling  the  truth.     Defendants  vouched  for  him.    Why 
were  they  afraid  to  examine  him? 

The  conflict  in  the  testimony  does  not  stop  with  the 
particular  instances  to  which  we  have  heretofore  called 
attention.  With  the  exception  of  the  Houriet  story 
and  the  testimony  on  behalf  of  complainants  conflict- 
ing and  contradicting  it,  we  have  considered  only  in- 
stances of  conflict  between  the  testimony  of  the  de- 
fendants' own  witnesses.  Complainants  introduced 
testimony  which  is  totally  at  variance  with  and  contra- 
dicts and  impeaches  the  whole  of  Mr.  E.  C.  Wilson's 
story  that  he  was  the  originator  of  this  invention  or 
that  he  explained  the  same  as  his  invention  to  either 
Mr.  Bole  or  any  one  else.  The  trial  court  heard  the 
testimony  of  all  these  witnesses  and  saw  their  de- 
meanor on  the  stand  and  questioned  them  and  found 
that  Mr.  Bole  was  the  inventor  and  entitled  to  the 
patent.  It  is  clear,  therefore,  that  the  trial  judge  was 
satisfied  with  the  truth  of  complainants'  evidence.  It 
is  conclusively  shown  by  such  evidence  that  in  Sep- 
tember, 1908,  the  defendants  were  manufacturing  and 
selling  the  "Wilson"  underreamer  almost  identically  as 
shown  in  the  drawings  of  the  Wilson  patent,  ''Com- 
plainants' Exhibit  B."  [Tr.  pp.  739,  740.]  The  only 
difference  between  the  showing  of  these  drawings  and 
such  reamer  as  then  manufactured  being  that  in  place 
of  using  "dowel-pins,"  indicated  at  8  in  the  drawings, 
defendants  had  substituted  machine  screws.  Defend- 
ants still  used  the  block  7  which  was  insertible  into  the 
bore  of  the  body  of  the  reamer  to  form  a  shoulder  or 
seat  for  the  coiled  spring  6,  thereby  forming  the  sus- 
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pending  means  or  means  for  mounting  and  holding  the 
spring,  spring-actuated  rod  and  bits  or  cutters  in  the 
reamer. 

About  the  middle  of  September,  1908,  Mr.  Bole  re- 
ceived an  offer  through  Mr.  Roy  L.  Heber,  the  general 
foreman  of  the  Sunset  Monarch  Oil  Company,  as  fore- 
man of  the  machine  shop  of  that  company  at  Maricopa, 
California.  Mr.  Bole  left  Los  Angeles  to  take  that 
position,  at  least  temporarily,  until  Mr.  Heber  could 
secure  a  satisfactory  man.  When  Mr.  Bole  arrived, 
on  either  September  17th  or  i8th,  he  found  that  Mr. 
Segur,  the  vice-president  of  the  company,  had  arrived 
from  San  Francisco  the  same  day  with  another  man 
by  the  name  of  Converse  to  fill  the  position  as  foreman 
of  the  shop.  As  Mr.  Bole  did  not  wish  to  "cause  any 
friction  between  the  general  foreman  and  the  man- 
ager," he  asked  Mr.  Heber  to  give  him  an  order  for 
some  tools  and  pay  his  expenses  and  to  give  his 
brother-in-law  a  position  with  the  company  and  call  it 
square  on  that  basis.  He  secured  the  position  for  his 
brother-in-law,  his  expenses,  and  an  order  for  a  q^/s- 
inch  reamer,  two  sets  of  reamer  cutters  and  an  order 
for  a  lo-inch  Bole  spear.  Mr.  Heber  was  not  desirous 
of  ordering  a  Wilson  reamer.  He  stated  that  they  had 
had  so  much  trouble  with  the  Wilson  reamer  that  they 
did  not  want  to  use  it  any  more.  In  order  to  overcome 
these  objections  Mr.  Bole  explained  the  invention  in 
issue  in  this  suit  to  him.    Mr.  Bole  says: 

"I  showed  him  how  I  could  make  this  key  and 
put  it  in  this  reamer,  and  explained  to  him  how  it 
would  overcome  this  difficulty  he  had  had  of  his 
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pins  freezing  and  having  had  to  drill  them  out. 
And  he  gave  me  an  order  on  the  strength  of  my 
recommendation. 

I  drew  out  on  a  piece  of  paper  a  sketch  of  this 
key  to  show  him;  showed  him  how  it  could  be  put 
into  the  reamer,  how  it  could  be  taken  out;  showed 
him  all  about  it  as  I  had  desired  to  make  it,  had 
wanted  to  make  it. 

Well,  I  told  him  that  by  putting  this  slot  in  and 
leaving  space  enough  to  get  the  key  in  it  could  be 
driven  right  in  from  the  side  of  the  reamer  and 
when  they  got  it  in  there  the  projection  at  the  bot- 
'  tom  would  snap  down  into  the  bore  of  the  reamer, 
and  the  tension  of  the  spring  would  hold  it  in  place, 
and  it  could  be  taken  out  by  simply  driving  a  drift 
at  one  end  and  prying  it  up  at  the  lower  edge  of 
the  opening  and  it  could  be  driven  out  from  the 
opposite  side. 

Q.  When  you  say  'driving  a  drift,'  what  do 
you  mean  by  'drift'? 

A.  A  drift  or  punch;  anything  pointed  that 
would  fit  in  under  there."    [Tr.  pp.  491,  492.] 

Mr.  Bole  made  out  the  order  for  this  reamer,  the 
extra  cutters  and  the  spear  and  mailed  it  to  Mr.  A.  G. 
Willard,  Mr.  E.  C.  Wilson's  partner,  in  the  Wilson  & 
Willard  Manufacturing  Company,  at  Los  Angeles. 
This  order  was  in  letter  form  and  is  thus  explained  by 
Mr.  Bole. 

"I  wrote  this  letter  to  Mr.  Willard,  and,  as  I 
went  along  in  the  letter,  I  made  little  descriptions 
or  drawings,  as  was  a  custom  of  mine.  I  didn't 
send  any  drawing  of  it — any  separate  drawing  ac- 
companying it.  The  description  was  not  among 
the  written  matter.    As  I  went  along  in  the  letter 
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I  described  how  I  wanted  this  made,  and  I  told 
him  to  start  to  work  on  the  body  of  the  reamer, 
and  they  wanted  it  to  be  shipped  up  immediately, 
as  soon  as  it  was  completed,  and  that  when  T  g"ot 
back  to  Los  Angeles,  as  the  key  was  the  last  thing 
fitted  to  a  reamer,  that  we  could  finish  up  the  job 
and  put  this  key  in  and  send  it  up  there,  and  I 
would  explain  to  him  more  fully  how  I  wanted  it, 
but  to  start  in  and  make  the  reamer  body  itself." 
[Tr.  p.  493.1 

Mr.  Bole  made  and  there  was  offered  in  evidence  as 
"Complainants'  Exhibit  F"  [Tr.  pp.  509-10]  a  repro- 
duction of  the  drawings  and  sketches  which  accom- 
panied this  order  from  Mr.  Bole  in  September,  1908, 
to  the  defendants.  This  sketch  or  drawing  is  repro- 
duced on  page  751  of  the  transcript. 

A  postal  card,  "Complainants'  Exhibit  D"  [Tr.  746], 
Is  produced  and  ofifered  in  evidence,  showing  that  on 
September  19,  1908,  Mr.  Bole  was  at  Coalinga,  Cali- 
fornia, having  left  Maricopa.  This  postal  card  agrees 
with  the  time  sheets  of  the  Wilson  &  Willard  Manu- 
facturing Company,  which  show  that  Bole  was  absent 
from  the  shop  of  that  company  from  September  12th 
to  and  including  September  20th,  1908. 

Mr.  Heber  fully  corroborates  Mr.  Bole  in  regard  to 
Mr.  Bole  having  come  up  about  the  middle  of  Septem- 
ber, 1908,  to  take  charge  of  Sunset-Monarch  shop,  and 
in  regard  to  the  conversation  with  reference  to  the 
objections  which  the  Sunset-Monarch  had  with  the 
Wilson  reamer,  the  explanation  of  this  invention  to 
Mr.  Heber  by  Mr.  Bole  at  that  time,  September  i6th, 
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17th  or   1 8th,   1908,  and  the  order  then  given.     Mr. 

Heber  testifies  as  follows: 

"I  complained  about  the  Wilson  underreamer 
giving  trouble  with  the  pins.  The  pins  had  to  be 
drilled  out,  which  was  bothersome.  That  was  the 
block  and  screw  type.  I  talked  that  over  with  Mr. 
Bole  and  he  said  he  could  improve  it  if  I  would 
give  him  an  order;  that  he  would  guarantee  to 
send  an  underreamer  that  would  not  give  trouble, 
and  I  gave  him  an  order  for  the  underreamer  and 
for  a  lo-inch  casing  spear.  We  sat  down  in  the 
shop  and  I  asked  Mr.  Bole  w^hat  kind  of  an  im- 
provement he  had  in  mind  which  would  avoid  the 
troubles  we  had  had  with  the  pins  which  held  the 
block  in  place,  and  he  sketched  a  key  while  sitting 
in  the  shop,  and  said  that  that  would  give  satis- 
faction and  that  we  would  not  have  any  trouble 
with  the  underreamer  fitted  with  this  key.  The 
key  was  an  ordinary  gib-key  and  the  underreamer 
was  to  be  provided  with  a  slotted  mandrel  or  tee 
bar,  the  body  of  the  underreamer  having  a  slot 
through  which  the  key  could  be  pushed  into  place 
to  seat  in  the  central  bore  of  the  underreamer,  and 
the  tee  bar  or  mandrel  could  work  up  and  down 
on  this  key  by  reason  of  the  slot  in  the  tee  bar. 
The  spring  which  surrounded  the  mandrel  or  tee 
bar  would  bear  on  the  top  of  the  key.  The  wing 
or  projection  of  the  key  sticking  down  into  the 
bore  of  the  underreamer  so  that  the  shoulders  at 
each  end  of  the  wing  would  hold  the  key  from 
sliding  out.  The  tension  spring  bearing  on  the 
top  of  the  key  would  hold  the  key  in  place,  the 
upper  end  of  the  spring  bearing  against  a  nut  on 
the  end  of  the  slotted  tee  or  mandrel.  This  key, 
Mr.  Bole  said,  could  be  readily  removed  by  simply 
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prying  up  one  end  and  driving  the  key  out.  Mr. 
Bole  made  a  sketch  of  the  key  at  that  time  when 
he  was  giving  me  this  explanation.  My  recollec- 
tion is  that  that  sketch  was  made  on  a  piece  of 
paper  with  a  lead  pencil. 

Q.  26.  Do  you  know  what  became  of  this 
sketch  ? 

A.     I  do  not.     I  don't  think  it  was  kept. 

O.  27.    Could  you  reproduce  for  us  such  sketch  ? 

A.  I  don't  know  whether  I  can  give  an  exact 
drawing  of  it,  but  I  will  give  you  the  way  it  ap- 
pears to  me  now.  This  is  the  way  it  looks  to  me. 
(Makes  a  sketch.) 

Mr.  Lyon:  The  sketch  just  made  by  the  witness 
is  offered  in  evidence  and  marked  'Bole's  Exhibit 
Heber  Sketch.'"  [Tr.  pp.  716,  717.] 

The  deposition  of  Mr.  Heber  further  shows  that 
there  was  friction  between  Mr.  Heber  and  Mr.  Con- 
verse, Mr.  Converse  not  being  a  practical  oil  company 
machinist,  and  that  when  Mr.  Converse  took  charge  of 
the  shop  he,  Heber,  paid  no  particular  attention  to  that 
part  of  the  work  thereafter  and  therefore  paid  no 
particular  attention  to  the  filling  of  this  order  so  given 
to  Mr.  Bole.     Mr.  Heber  left  the  company  soon  after. 

Mr.  Bole  testifies  that  not  only  did  he  explain  this 
invention  to  Mr.  Heber,  as  aforesaid,  but  that  he  ex- 
plained it  to  a  machinist,  Gus  Adams,  who  was  em- 
ployed in  the  Sunset-Monarch  shops  at  the  time.  Mr. 
Adams  was  familiar  with  both  the  "block-and-screw" 
and  the  **two-piece-key"  types  of  Wilson's  reamer,  and 
all  that  was  required  from  Mr.  Bole  to  Mr.  Adams  in 
explanation  of  this  invention  so  that  Mr.  Adams  would 
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understand  it  was  a  sketch  or  drawing  of  the  shape  of 
the  key  and  the  statement  that  it  would  be  put  into  the 
slot  in  the  reamer  body  in  place  of  the  old  two-piece 
key.  Mr.  Adams  being  thoroughly  familiar  with  the 
Wilson  reamers  and  being  a  machinist  readily  under- 
stood this  description  of  this  invention. 

Mr.  Adams  was  called  as  a  witness  on  behalf  of  the 
complainants  and  fully  corroborated  Mr.  Bole  as  to 
this  explanation  of  the  invention.    [Tr.  pp.  623  to  628.] 

On  cross-examination  Mr.  Adams  testifies  as  fol- 
lows : 

"Q.  You  don't  remember  anything  said  at  the 
time  you  made  this  sketch  in  chalk  up  there  in 
Maricopa  in  1908? 

A.  He  said  the  reason  he  was  getting  the  order 
for  the  underreamer  from  Mr.  Heber  was  owing 
to  the  fact  he  was  putting  a  different  key  in  it; 
and  that  is  how  he  come  to  show  me  the  key — the 
sketch  of  the  key,  rather. 

Q.  Did  he  show  you  anything  beside  the  out- 
line of  the  key?    A.   He  did  not,  at  the  time. 

Q.     Did  he  state  how  the  key  was  to  be  used? 

A.  He  told  me  he  put  it  in  the  slot  instead  of 
the  two-piece  key  and  let  the  gib  hold  it  in  place. 

Q.  Did  he  tell  you  how  he  proposed  to  get  the 
key  out? 

A.  I  think  he  told  me  he  could  drive  a  wedge 
under  one  end  of  it  and  lift  it  out. 

Q.     And  lift  it  out  with  the  wedge?    A.   Yes. 

Q.     Pry  it  out  with  the  wedge?    A.   Yes. 

Q.  Drive  a  drift  under  it  and  pry  it  out  with 
a  wedge?     [Tr.  p.  631.] 
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O.  Did  you  make  any  inquiry  why  that  order 
was  not  filled? 

A.  Why,  he  told  me  that  Mr.  Wilson  would 
not  make  the  reamer  with  that  key  in  it,  for  some 
unknown  reason. 

Q.     When  did  he  tell  you  that? 

A.  That  was  the  first  time  I  saw  him  after- 
wards, in  the  fall."     [Tr.  p.  632.] 

Mr.  Bole's  testimony  is  further  corroborated  as  to 
the  mailing  in  to  defendants  this  order  for  this  modi- 
fied reamer  embodying  the  invention  in  issue.  Mr. 
Willard,  Mr.  E.  C.  Wilson's  then  partner,  was  called 
as  a  witness  to  rebut  the  testimony  of  Mr.  Bole.  He 
testifies  that  this  order  was  received  through  the  mail 
at  the  shop  of  the  Wilson  &  Willard  Manufacturing 
Company;  that  it  called  for  a  9^-inch  Wilson  under- 
reamer,  "and  in  this  letter  or  order  that  I  received 
there  was  some  mention  of  some  change."  Defendants' 
counsel  asked  him  a  direct  and  leading  question : 

"Q.     Did  that  change  relate  to  a  single-piece 

key  for  the  Wilson  reamer? 

A.     It  has  always  been  my  impression  that  that 

change  referred  to  the  holding  means."     [Tr.  p. 

651.] 

On  cross-examination  Mr.  Willard  gives  the  follow- 
ing testimony: 

"Q.  You  used  the  term  here  this  afternoon  that 
it  was  your  recollection  that  in  this  order  for  the 
Sunset-Monarch  reamer,  sent  down  by  Mr.  Bole 
in  September,  1908,  there  was  either  a  sketch  or 
some  description  of  some  change  to  be  made  in  the 
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holding  means.  What  do  you  mean  by  'holding 
means'  in  that  answer? 

The  Court:     I  didn't  understand  that  myself. 

A.  I  mean  by  the  words  'holding  means'  the 
means  that  help  to  confine  the  spring  within  the 
body  of  the  reamer. 

0.      (By  Mr.  Lyon) :     And  hold  up  the— 

A.     Tee  bar. 

Q.     The  spring  actuation — 

A.     Hold  up  the  tee  bar."     [Tr.  p.  656.] 

Mr.  Willard  was  called  as  a  witness  by  the  defend- 
ants. From  all  association  with  him  they  knew  him 
well;  they  vouch  for  him  by  calling  him  as  a  witness. 

A  reading  of  the  depositions  given  by  Mr.  Willard 
in  the  Patent  Office  Interference  shows  conclusively 
that  he  has  made  every  attempt  possible  on  his  part  to 
assist  the  defendants,  even  hiding  behind  the  stereotype 
answer  "I  don't  remember"  as  to  most  material  facts. 
His  Patent  Office  depositions,  however,  show  that  he 
testified  that  this  order  so  sent  down  by  Mr.  Bole  did 
contain  some  kind  of  a  sketch  of  a  key  device  for  the 
underreamer  as  ordered  and  was  for  a  Wilson  under- 
reamer  with  the  slotted  tee  bar.     [Tr.  p.  364.] 

It  is  remarkable  that  with  the  elaborate  and  careful 
system  of  keeping  records  in  vogue  in  the  shop  of  the 
defendants  that  this  order  cannot  be  found,  and  it  is 
to  be  explained  only  on  one  hypothesis,  and  that  is  that 
the  order  with  the  suggestion  of  the  changes  was  sent 
to  Mr.  E.  C.  Wilson  at  Bakersfield  or  given  to  him 
about  October  ist,  1908,  when  he  was  in  Los  Angeles 
at  the  shop  of  the  defendant  corporation  and  assisting 
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his  brother  in  the  acquisition  of  a  thorough  knowledge 
of  the  records,  the  keeping  of  the  records  and  how  to 
keep  the  books  of  said  corporation.  Mr.  Bole  testifies 
that  on  numerous  occasions  between  September,  1908, 
and  February,  191 1,  Mr.  E.  C.  Wilson  discussed  this 
proposed  change  with  him. 

This  proof  that  Mr.  Bole  originated  or  conceived  this 
invention  as  early  as  1908  has  a  double  aspect  in  this 
case.  It  has  already  been  pointed  out  that  there  is  no 
testimony  or  evidence  of  any  kind  to  corroborate  Mr. 
E.  C.  Wilson's  claim  or  testimony  that  he  originated 
this  invention  or  that  he  made  the  sketch  which  he 
claims  to  have  shown  to  Mr.  Bole,  Mr.  Willard,  Mr. 
W.  W.  Wilson,  Mr.  C.  E.  Wilcox  and  perhaps  Mr. 
Knapp  at  this  alleged  conference  which  he  claims  to 
have  called  on  February  3,  191 1.  Not  a  scintilla  of 
record  or  documentary  evidence  is  produced  on  behalf 
of  the  defendants  to .  support  E.  C.  Wilson's  uncor- 
roborated testimony.  On  the  other  hand  that  such 
explanation  and  such  sketch  may  have  emanated  from 
Mr.  Bole  and  an  explanation  by  Mr.  Bole  to  Mr.  Wil- 
son is  clear  from  the  testimony  of  Mr.  C.  E.  Wilcox. 

In  judging  the  probabilities  of  this  the  court  must 
necessarily,  and  the  trial  court  evidently  did,  take  into 
consideration  this  conclusive  proof  by  the  testimony  of 
Mr.  Bole,  Mr.  Heber  and  Mr.  Adams  that  Mr.  Bole  had 
discovered  or  conceived  this  invention  years  before  and 
was  in  full  possession  of  it  prior  to  this  alleged  con- 
ference. If  the  court  accepted  this  testimony  of  Mr. 
Bole,  Mr.  Heber  and  Mr.  Adams,  corroborated  by  the 
testimony  of  Mr.  Willard  as  before  stated,  then  it  is 
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easy  to  see  why  the  impeached  and  contradicted  and 
contradictory  testimony  of  Mr.  E.  C.  Wilson  was  not 
believed  and  why  the  trial  court  would  not  accept  Mr. 
E.  C.  Wilson's  uncorroborated  testimony. 

The  fact  that  Mr.  Bole  well  knew  of  this  invention 
long  prior  to  this  alleged  conference  of  January  3rd, 
191 1,  is  established  by  the  testimony  of  Mr.  Heber 
and  Mr.  Adams.  On  the  other  hand,  there  is  only  Mr. 
E.  C.  Wilson's  own  testimony  that  he  went  into  this 
conference  with  any  idea  of  the  invention  as  originated 
by  him,  although  we  have  Mr.  Bole's  testimony  that 
long  prior  to  this  date  he.  Bole,  had  explained  this  in- 
vention to  E.  C.  Wilson.  The  proven  situation  of  the 
parties,  E.  C.  Wilson  and  Bole,  and  the  established 
fact  that  Bole  had  full  knowledge  of  the  invention 
prior  to  191 1  must  be  an  extreme  factor  in  arriving  at 
a  finding  as  to  the  true  situation  of  the  parties  at  such 
alleged  conference.  The  utter  contradiction  and  im- 
peachment of  E.  C.  Wilson's  testimony  and  the  utter 
unreliability  of  it  is  thus  clear. 

We  have  heretofore  pointed  out  the  fact  that  al- 
though E..  C.  Wilson  testifies  he  gave  his  original 
sketch  to  Mr.  Knapp,  the  foreman,  as  a  part  of  shop 
order  6904  for  the  remodeling  of  reamer  120  Mr. 
Knapp  denies  this. 

Mr.  Bole  is  asked  [Tr.  499]  whether  he  knows  any- 
thing about  how  it  happened  that  the  defendants  took 
up  the  manufacture  of  a  reamer,  or  the  making  over 
of  a  reamer,  embodying  this  single-piece  key  invention, 
and  in  answer  testifies: 
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"Mr.  Wilson  had  been  having  considerable  trou- 
ble with  the  reamer  he  was  using,  at  that  time — 
that  is,  *up  to  that  time,'  I  mean  about  the  ist  of 
January,  up  to  the  ist  of  January,  191 1.  The  sales 
had  been  falling  off  in  different  fields,  and  he  was 
having  considerable  trouble  with  the  reamers. 
That  is,  the  reamer  block  and  screw  type  he  was 
using.  And  he  said  to  me  one  day  there,  he  says,  T 
don't  understand  why  it  is  that  they  have  so  much 
trouble  with  this  reamer.'  I  said  to  him,  'Why 
don't  you  make  that  reamer  that  I  designed  for 
the  Sunset-Monarch  Oil  Company,  the  one  that 
was  ordered  by  the  Sunset-Monarch  Oil  Com- 
pany?' He  says,  Tt  seems  to  me  Mr.  Willard 
and  I  had  some  correspondence  about  that,  didn't 
we?'  I  said,  'You  certainly  did.'  He  said,  'What 
was  that  like?'  And  I  had  to  explain  it  to  him 
again.  He  had  forgotten  all  about  those  conver- 
sations, I  suppose.  At  any  rate,  he  asked  me  to 
explain  it  to  him  again.  And  I  got  down  on  the 
floor  and  with  a  piece  of  chalk  showed  him  how 
I  could  make  this  one-piece  key  and  put  it  in  the 
reamer  and  take  it  out.  And  he  said,  'The  trouble 
with  that  tee  bar  is  it  is  weakly  constructed,'  and 
I  said,  'You  can  strengthen  that  by  increasing  the 
size  of  it  and  flattening  out  the  spring  to  accom- 
modate it.'  At  that  time  they  were  using  the 
round  springs;  the  material  they  were  made  of 
was  round  material.  By  flattening  it  out  he 
could  get  more  space  to  put  in  a  heavier  tee  bar." 
[Tr.  p.  500.] 

"He  said  that  he  didn't  believe  it  could  be 
taken  out.  And  I  argued  with  him,  and  this  mat- 
ter was  taken  up  on  several  different  occasions. 
T  took  it  up  with  him  and  tried  to  convince  him, 
and  he  said  it  would  have  to  be  pried  out;  and  I 
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told  him,  at  the  time,  a  drift  could  be  driven  in 
under  the  key,  and  it  be  raised  on  one  side  and 
the  key  driven  out  from  the  other  side.  It  was  a 
simple  proposition  on  the  face  of  it,  to  my  notion. 
There  is  hardly  any  other  way  to  take  it  out." 
[Tr.  p.  502.] 

Asked  whether  he  knows  anything  at  all  in  regard  to 
a  single-piece  key  device  having  been  built  and  made 
and  installed  in  any  underreamer  at  that  time,  Mr. 
Role  testifies  that  he  does  and  says : 

"This  key  was  made  up  under  my  instructions. 
I  made  out  a  sketch  which  was  attached  to  the 
original  shop  order.  I  think  that  went  through 
the  pump  department;  at  any  rate,  the  key  was 
built  under  my  instructions.  I  did  some  work  on 
it  myself  in  filing  and  fitting,  and  I  remember  dis- 
tinctly driving  the  key  in  place  the  first  time  it 
was  put  in  the  reamer.  The  key  at  that  time,  it 
was  uncertain  what  taper  to  put  on  it  to  drive 
under  the  spring.  1  remember  distinctly  that  this 
drawing  of  mine  had  on  this  taper  'See  Bob  for 
the  taper,'  with  my  name  on  it  at  that  time." 
[Tr.  p.  511.] 

The  defendants  were  the  keepers  of  all  of  the  origi- 
nal records  in  regard  to  these  transactions  and  it  is 
most  clearly  proven  that  they  had  a  most  elaborate  sys- 
tem of  keeping  all  such  sketches  including  all  the  origi- 
nal sketches  and  drawings.  It  is  significant  in  this 
case  that  although  the  foreman,  Mr.  Knapp,  denies 
that  he  received  any  sketch  whatever  from  Mr,  Wil- 
son of  this  single-piece  key  and  does  not  testify  that 
he,  Mr.  Knapp,  made  any  such  sketch.     The  workman, 
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Fritz  Rydgren,  who  made  the  first  single-piece  key, 
testifies  that  he  made  the  single-piece  key  from  a 
sketch  and  that  it  zvas  necessary  for  him  to  have  such 
sketch  to  make  it  from.     Mr.  Rydgren  testifies : 

"There  was  no  reamer  key  made  by  me  until  I 
got  the  sketch  from  some  one,  I  don't  know  who 
gave  me  the  sketch,  but  there  was  a  rough  pencil 
sketch  on  a  ])iece  of  wrapping  paper  handed  to 
me."     [Tr.  p.  688.] 

"Q.  (By  Mr.  Blakeslee) :  From  whom  did 
you  obtain  such  sketch? 

A.  I  don't  remember  who  gave  me  the  sketch." 
[Tr.  p.  689.] 

''Now,  in  making  up  those  keys  and  forging 
them,  you  had  to  have  some  directions  in  the  be- 
ginning as  to  the  size  of  the  key  and  the  wing  on 
it,  and  so  forth,  didn't  you?  A.  Yes."  [Tr.  p. 
690.1 

''Q.     And  that  was  the  purpose  of  this  sketch? 

A.     That  was  the  purpose  of  the  sketch,"     [Tr. 

p.  691.] 

Mr.  Bole's  testunony  that  this  first  single-piece  key 
was  made  up  under  his  instructions  and  that  he  made 
out  a  sketch  which  was  attached  to  the  original  shop 
order  finds  further  corroboration  in  the  testimony  of 
complainants'  witness,  Harry  Naphas.  Mr.  Naphas 
was  asked  if  he  ever  saw  the  one-piece  key  itself  be- 
fore he  saw  Mr.  Bole  prying  it  out  with  the  end  of 
a  file  in  the  presence  of  Mr.  E.  C.  Wilson.  He  stated: 
"The  first  I  seen  that  was  when  Mr.  Wills 
handed  it  over  to  Robert  E.  Bole  at  his  desk. 

Q.  What  did  Mr.  Wills  do  with  this  single- 
piece  key  at  that  time? 
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A.  He  gave  it  to  Mr.  Bole.  That  is,  he  didn't 
give  it  to  him;  he  laid  it  on  my  desk  like  that, 
and  he  simply  picked  it  up."     [Tr.  p.  614.] 

Mr.  Bole,  after  testifying  that  this  first  single-piece 
key  was  made  under  his  instructions,  testifies  [Tr.  p. 
514]  that  the  first  single-piece  key  made  did  not  have 
the  notches  in  the  bottom  like  the  tracing  of  the  key 
on  Defendants'  "Exhibit  Wilson  Reamer  Key  and  Tee 
Sketch  of  191 1."  [Reproduced  transcript  p.  814,  such 
notches  being  marked  with  an  arrow  and  T.]  Mr. 
Bole  also  testifies  that  this  first  single-piece  key  that  he 
had  made  and  that  he  tried  out  and  with  which  he 
showed  E.  C.  Wilson  that  he  was  correct  as  to  the 
feasibility  of  removing  by  driving  a  sharp  edge  like 
the  tang  end  of  a  file  under,  so  far  as  he  knew  was 
not  the  one  that  was  actually  used  in  the  underreamer 
after  the  experimental  stage  had  passed.  He  says  he 
does  not  believe  it  was;  that  the  key  was  "too  weak." 
That  the  single-piece  key  that  he  had  made  was  made 
of  a  size  to  be  and  was  inserted  in  the  slot  which  had 
been  made  for  the  old  two-piece  key  and  such  slot  was 
narrower  than  was  required  for  a  single-piece  key. 
[Tr.  pp.  514,  515.]  Mr.  Bole  testifies  in  regard  to 
this  first  single-piece  key  as  follows: 

"Well,  it  was  made  to  fit  the  old  slot  that  was 
in  the  old  reamer,  because  it  was  an  uncertain 
quantity.  They  had  not  tried  it  out  yet,  and  it 
7vas  only  to  he  made  up  to  he  tried  out.  The 
heaviest  thickness  in  that  one-piece  key  would  be 
the  same  size  as  the  slot  that  was  in  the  reamer. 
That  slot  was  made  to  fit  a  two-piece  key  in.     In 
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other  words,  this  key  to  ^o  into  the  same  space 
as  the  two-piece  key  would  be  weaker,  and  this 
key  was  afterwards  made  stronger."     [Tr.  p.  514.] 

This  testimony  is  in  accordance  with  ordinary  hu- 
man experience  in  the  building  of  new  devices.  It 
would  be  most  unusual  for  the  first  device  to  have  been 
perfect  or  to  have  been  exactly  as  desired  or  to  have 
been  made  with  a  view  to  actual  commercial  use.  It 
also  finds  corroboration  in  the  fact  that  shop  order 
6904  as  dictated  by  Mr.  Wilson  is  totally  silent  as  to 
any  kind  of  a  "holding  means"  or  single-piece  key. 
The  very  fact  that  shop  order  6904  is  silent  and  makes 
no  mention  whatever  of  such  holding  means  is  record 
and  documentary  corroboration  of  Mr.  Bole's  testi- 
mony. 

Mr.  Bole  is  enabled  to  fix  the  fact  definitely  that  he 
had  conversations  with  Mr.  E.  C.  Wilson  and  ex- 
plained this  invention  to  him  prior  to  the  27th  day  of 
January,  191 1,  by  the  fact  that  Mr.  Wilson  was  in- 
sisting a  single-piece  key  could  not  be  removed  by 
driving  the  tang  end  of  a  file  or  the  end  of  a  narrow 
chisel,  like  a  cape  chisel,  under  the  key  but  that  on  the 
contrary  it  would  be  necessary  to  pry  such  key  up, 
and  by  the  fact  that  on  January  27,  191 1,  he  made  a 
sketch  of  a  lever  for  this  purpose  of  prying  the  key 
up  and  had  it  witnessed  by  two  men  working  in  the 
shop.  As  Mr.  Bole  explained  in  his  testimony  his  pur- 
pose of  making  this  sketch  was  simply  to  produce  a 
means  of  overcoming  Mr.  E.  C.  Wilson's  objection  that 
Bole's  suggested  manner  of  lifting  the  key  and  driving 
it   out    was    impractical.      The   sketch    that    Mr.    Bole 
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made  at  that  time  shows  the  single-piece  key.  It  is 
important,  however,  in  this  case  as  a  memorandum 
made  at  the  time  and  by  which  Mr.  Bole  is  enabled  to 
fix  the  date.  It  must  have  been  before  this  date  that 
this  matter  was  discussed.  The  sketch  is  in  evidence 
as  "Complainants',  Exhibit  E"  and  is  reproduced  on 
page  749  of  the  transcript  of  record.  This  is  the 
sketch  or  drawing  referred  to  by  the  trial  court  in 
announcing  its  decision  in  this  case.  It  is  apparent 
that  the  trial  court  after  hearing  of  the  witnesses  was 
satisfied  beyond  doubt  as  to  the  genuineness  of  this 
sketch  and  that  it  was  made  at  the  time  it  is  dated, 
to-wit,  January  27,  191 1,  and  was  witnessed  at  Mr. 
Bole's  request  by  both  Mr.  Fahnestock  and  Mr.  Grigs- 
by.  Mr.  Fahnestock  and  Mr.  Grigsby  were  in  the 
employ  of  the  defendant  corporation.  At  the  time  of 
the  trial  in  this  case  Mr.  Fahnestock  was  still  in  the 
employ  of  the  defendant  corporation.  Both  of  these 
men  were  called  by  the  defendants  in  an  attempt  to 
deny  the  genuineness  of  this  sketch.  Both  admit  the 
genuineness  of  their  signatures  on  the  sketch  and  the 
most  that  either  of  them  will  say  in  favor  of  defend- 
ants is  that  they  do  not  remember  that  they  signed 
the  sketch.  An  example  of  this  is  the  answer  of  Mr. 
Fahnestock  on  cross-examination  [Tr.  675],  as  follows: 
"Q.  Did  you  attempt  at  any  time  to  deny  that 
this  was  your  signature  on  this  Complainants'  Ex- 
hibit "E"? 

A.     No,   I  don't  know  as   I  have  attempted   to 
deny' that  that  was  my  signature." 

Mr.   Bole  testifies  to  the  making  of  this  sketch  and 
that  Mr.  Fahnestock  and  Mr.  Grigsby  on  January  2y, 
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igii,  a.t  his  request  signed  it  as  witnesses.  The  sketch 
is  admitted  to  contain  the  genuine  signature  of  Mr. 
Fahnestock  and  Mr.  Grigsby.  In  other  words,  both 
of  these  men  admit  their  signatures.  Here  is  a  written 
document.  It  contains  the  admitted  signatures  of  two 
witnesses.  Both  of  these  witnesses  achnit  the  signa- 
tures are  genuine.  Is  not  the  burden  of  proof  upon 
him  who  would  dispute  the  genuineness  of  the  instru- 
ment? Is  not  the  burden  of  proof  upon  him  to  prove 
any  assertion  tliat  there  had  l)een  any  change  or  alter- 
ation of  the  document  after  the  signature  of  the  wit- 
nesses? Complainants  submit  that  the  production  of 
this  written  instrument  in  evidence  bearing  the  genuine 
signatures  of  the  witnesses  at  the  bottom  and  the  pro- 
duction of  the  witnesses  by  the  defendants  and  their 
admission  that  their  signatures  are  genuine  proves  the 
genuineness  of  the  instrument.  It  is  only  upon  hyper- 
critical grounds  that  the  sketch  can  be  questioned. 
Mr.  Bole  gives  us  in  his  testimony  a  full  explanation 
of  its  making.  Defendants  urge  that  it  is  passing 
strange  that  Mr.  Bole  should  have  had  a  sketch  wit- 
nessed of  simply  this  key  removing  device  and  not  a 
sketch  of  the  key  invention  itself.  It  must  be  remem- 
bered that  the  key  invention  was  produced  by  Mr. 
Bole  in  September,  1908,  and  a  full  explanation  of  it 
and  a  full  drawing  of  it  sent  to  the  defendant  corpor- 
ation. At  that  time  Mr.  Willard,  Mr.  E.  C.  Wilson 
and  Mr.  Bole  were  most  friendly.  On  cross-examina- 
tion Mr.  Bole  is  asked  why  it  was  if  he  thought  this 
key  invention  was  of  such  importance  that  he  did  not 
perpetuate  the  idea  by  some  sketch,  back  in  1908,  and 
Mr.  Bole  answers: 
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"Mr.  Blakeslee,  I  thought  that  was  all  a  matter 
of  record.  It  is  the  custom  of  the  Wilson  &  Wil- 
lard  Manufacturing  Company  to  file  the  letters 
and  orders  in  the  envelope  with  the  time  cards  all 
the  way  through,  and  it  is  the  shop  custom  when 
you  get  anything  in  an  order  for  any  new  thing, 
that  it  is  on  record.  At  least  that  is  the  general 
impression  around  the  shop,  that  if  you  get  any- 
thing on  a  shop  order  and  in  the  files,  that  it  is 
a  record,  and  I  didn't  believe  that  anybody  would 
ever  lay  any  claim  to  that  but  myself."  [Tr. 
pp.  526-7.] 

This  controversy  was  one  essentially  for  a  trial  in 
open  court  with  a  full  opportunity  to  the  trial  court  to 
see  the  witnesses,  observe  them  in  their  demeanor  on 
the  stand  and  to  himself  ask  questions  of  the  witnesses. 
There  is  another  subordinate  issue  of  fact  which  was 
raised  upon  the  trial  and  which  doubtless  had  a  very 
material  influence  upon  the  trial  judge's  judgment  of 
the  witnesses  and  their  testimony.  An  attempt  was 
made  by  the  defendants  to  prove  their  second  defense, 
i.  e.,  that  Mr.  Bole  as  a  part  of  the  settlement  on  Feb- 
ruary I,  191 3,  of  the  Bole  Pump  Company's  business 
withdrew  and  waived  all  claim  or  right  of  the  inven- 
tion in  issue  as  a  part  of  such  settlement.  It  was  in 
connection  with  this  contention  that  the  total  unrelia- 
bility of  the  memory  of  W.  W.  Wilson  was  so  glar- 
ingly shown  and  his  entire  testimony  impeached.  He 
testified  that  such  settlement  was  not  in  writing  and 
that  there  was  no  written  contract  of  settlement.  The 
written  instrument  was  produced  and  he  was  forced  to 
admit  that  he  had  signed  it  as  a  witness.     An  attempt 
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was  made  at  the  trial  of  this  case  to  alter,  change, 
modify  and  vary  the  terms  of  this  settlement  by  show- 
ing a  contemporaneous  oral  agreement  providhig 
other  terms,  to-wit,  a  waiver  of  this  invention  or  the 
grant  of  a  license  to  use  this  invention  by  Mr.  Bole  as 
a  part  of  such  contract.  The  trial  court  properly  ex- 
cluded this  testimony.  No  exception  was  reserved  by 
defendants  to  this  ruling  of  the  court  as  required  by 
equity  rule  46  and  no  request  was  made  of  the  court 
to  "take  or  report  so  much  thereof,  or  make  such  a 
statement  respecting  it,  as  will  clearly  show  the  char- 
acter of  the  evidence,"  etc.  The  ruling  of  the  court, 
in  rejecting  this  evidence  is  not  before  this  court  for 
review. 

It  will  be  found  that  the  court  did  admit  the  testi- 
mony of  E.  C.  Wilson,  W.  W.  Wilson  and  R.  E.  Bole 
as  to  the  conversation  had  at  the  time  of  this  settlement 
for  the  purpose  of  ascertaining  whether  what  was  said 
at  that  time  indicated  in  any  manner  who  was  the 
originator  or  inventor  of  this  invention.  In  this  con- 
nection it  is  again  important  to  remember  that  al- 
though A.  G.  Willard  is  shown  to  have  been  one  of 
the  persons  present  and  was  called  as  a  witness  in  this 
case  on  behalf  of  the  defendants  he  was  not  interro- 
gated as  to  that  conversation.  There  was  sharp  con- 
flict and  contradiction  between  the  testimony  of  E.  C. 
W^ilson  and  Robert  E.  Bole  and  the  testimony  of  W. 
W.  Wilson  and  R.  E.  Bole.  The  trial  court  after  hear- 
ing this  testimony  apparently  believed  Mr.  Bole. 

At  the  time  of  this  settlement  defendants  had  brought 
suit  against  Mr.  Bole  and  had  attached  all  his  physi- 
cal property.     On  page  776  of  the  transcript  is  printed 
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a  copy  of  Mr.  Bole's  letter  of  January  17,  191 3,  to 
Mr.  E.  C.  Wilson  as  president  of  the  defendant  cor- 
poration. The  character  of  this  letter  was  certainly 
such  as  to  bring  home  most  forcibly  to  Mr.  Wilson 
and  the  defendant  corporation  the  necessity  of  includ- 
ing in  writing  every  settlement  that  was  made  between 
the  parties  and  should  have  placed  the  defendant  cor- 
poration and  Mr.  E.  C.  Wilson  on  guard  at  the  time  of 
making  such  settlement  with  Mr.  Bole,  We  believe 
that  the  trial  court  received  the  right  impression  from 
this  Bole  letter  of  January  17,  191 1.  The  trial  court 
says : 

''The  letter  that  Bole  wrote  to  Wilson,  when  he 
got  into  a  controversy  with  him,  is,  it  seems  to 
me,  the  most  natural  thing  in  the  world  for  him 
to  do,  in  that  he  makes  claim  that  he  will  not  let 
Wilson  use  the  invention  any  longer,  or  words  to 
that  effect.  I  think  it  was  a  very  unnatural  and 
unusual  thing  for  Mr.  Wilson  to  do, — if  he 
claimed  to  be  the  inventor  of  that  key, — to  make 
a  settlement  with  Bole,  without  including  in  that 
settlement  the  controversy  concerning  the  key.  It 
was  very  unbusinesslike  and  very  unnatural." 

In  this  connection  it  is  to  be  remembered  that  Mr. 
Bole  testifies  that  he,  Bole,  flatly  refused  to  include 
this  invention  in  that  settlement  or  to  give  defendants 
this  invention  and  this  testimony  on  the  part  of  Mr. 
Bole  is  born  out  by  his  subsequent  act  in  making  the 
application  for  the  patent  in  suit  in  less  than  two 
weeks  after  this  settlement  contract  was  executed.  It 
is  inconceivable  that  the  defendants  would  have  settled 
and   compromised   their   claim   against   Mr.    Bole   and 
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released  the  attachments  covering  all  his  physical  prop- 
erty without  the  inclusion  of  this  invention  in  such  set- 
tlement had  they  at  that  time  even  thought  of  making 
a  claim  that  Mr.  E.  C.  Wilson  was  the  inventor.  I'ti 
fact,  the  testimony  of  both  E.  C.  Wilson  and  W.  W. 
W'ilson  as  to  this  alleged  conversation  is  susceptible 
of  only  one  conclusion  and  that  is  that  all  of  the  par- 
ties to  such  conversation  considered  this  invention  the 
invention  of  Robert  E.  Bole.  None  of  them  say  that 
Mr.  Bole  said  he  would  admit  that  Mr.  Wilson  was 
-the  inventor. 

Clearly  the  defendants  have  not  sustained  the  burden 
of  proving  the  origination  of  this  invention  by  E.  C. 
Wilson  beyond  reasonable  doubt.  On  the  contrary  the 
trial  court  was  correct  in  its  judgment  that  the  evidence 
''thoroughly  convinced"  without  "the  slightest  doubt" 
that  Mr.  Bole  was  the  inventor. 

The  appellants'  loth  assignment  of  error  is  that  the 
district  court  erred  in  receiving  in  evidence  the  deposi- 
tion of  Roy  L.  Heber.  The  defendants  admitted  at 
the  trial  that  they  had  received  due  and  sufficient  no- 
tice of  the  taking  of  Mr.  Heber's  deposition  and  that 
the  ground  given  in  such  notice  for  taking  such  depo- 
sition was  that  the  "said  Roy  L.  Heber  is  about  to 
leave  the  southern  district  of  California  and  the  state 
of  California  and  probably  will  not  return  thereto  at 
any  time  prior  to  the  23d  day  of  March,  191 5,  the  date 
upon  which  the  final  hearing  for  trial  of  the  above 
entitled  suit  is  set,  and  this  deposition  will  be  taken  to 
preserve  the  testimony  of  said  witness  on  behalf  of 
the  complainants  in  said  suit." 


—82— 

The  objection  that  was  made  to  the  reading  of  this 
deposition  in  evidence  was  that  the  deposition  was  not 
taken  in  accordance  with  rule  47  of  the  new  equity 
rules  inasmuch  as  this  case  had  been  at  issue  more 
than  ninety  days  prior  to  the  taking  of  such  deposition. 

Mr.  Heber's  deposition  was  taken  by  virtue  of  and 
in  accordance  with  section  863  of  the  revised  statutes 
of  the  United  States  and  it  was  shown  by  the  notice 
given  and  by  the  testimony  of  the  witness  that  Mr. 
Heber  was  about  to  leave  the  jurisdiction  of  the  trial 
court  and  to  depart  to  a  place  beyond  the  reach  of  the 
subpoena  and  over  one  hundred  miles  to  the  place  where 
the  trial  of  this  suit  was  to  take  place  so  that  under 
section  863  as  Mr.  Heber  was  ''about  to  go  out  of  the 
district  in  which  the  case  is  to  be  tried,  and  to  a  greater 
distance  than  one  hundred  miles  from  the  place  of 
trial,"  the  absolute  right  to  preserve  his  testimony  in 
deposition  form  was  given  to  complainants  by  this  sec- 
tion of  the  statute. 

During  the  running  of  the  time  limited  by  rule  47 
for  taking  depositions,  (under  commission  before  an 
examiner  or  other  officer  named  by  the  court),  there 
was  no  cause  or  reason  for  taking  the  deposition  of 
Mr.  Heber.  He  was  at  that  time,  as  his  evidence 
shows,  residing  within  the  southern  district  of  Califor- 
nia and  had  no  then  intention  of  removing  therefrom. 

Complainants  insist  that  they  had  the  absolute  legal 
right  to  take  Mr.  Heber's  deposition  at  the  time  and 
in  the  manner  in  which  it  was  taken  and  as  it  was 
conceded  at  the  trial  that  Mr.  Heber  was  still  outside 
of  the   southern   district   of   California,   to-wit,    in   the 
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eastern  district  of  Illinois,  complainants  had  a  right  to 
read  the  deposition  in  evidence. 

The  right  to  take  the  deposition  under  these  circum- 
stances is  given  by  R.  S.  U.  S.,  section  863,  and  is  an 
absolute  right.  It  is  to  be  borne  in  mind  in  this  con- 
nection that  it  is  this  same  statute  which  gives  to  the 
Supreme  Court  the  right  to  make  the  rules  in  equity 
and  that  the  power  thus  granted  by  this  statute  to 
make  such  equity  rules  is  restricted  to  modes  **which 
are  not  inconsistent  with  any  law  of  the  United  States." 
If  therefore  new  equity  rule  47  could  be  construed  as 
intended  to  limit  absolutely  the  right  of  a  party  to  take 
a  deposition  for  whatever  cause  to  the  time  therein  set 
or  to  the  manner  therein  set  such  rule  would  be  in  con- 
troversion of  this  statute  and  unconstitutional,  void  and 
migatory.  But  it  is  not  necessary  to  so  hold.  New 
equity  rule  54  particularly  and  specifically  recognizes 
the  right  to  the  parties  to  take  depositions  as  provided 
by  section  863.  No  attempt  is  made  by  equity  rule  54  to 
limit  the  time.  There  are  several  reasons  why  rule  54 
is  silent  as  to  the  time  within  which  such  depositions 
may  be  taken  and  this  particular  case  at  bar  illustrates 
most  clearly  the  reason  why  such  rule  is  so  silent  as  to 
time.  The  exigency  for  the  taking  of  Mr.  Heber's 
deposition  did  not  arise  until  after  the  case  had  been 
at  issue  for  a  longer  time  than  referred  to  in  rule  47. 
It  has  always  been  held  that  no  order  of  the  court 
was  required  to  put  into  effect  section  863  and  that 
the  right  of  the  party  to  take  the  deposition  of  the  wit- 
ness thereunder  was  an  absolute  right  when  any  one 
of  the  conditions  precedent  of  the   statute  was  pre- 
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sented  as  in  this  case.  Mr.  Heber  was  about  to  go 
out  of  the  district  in  which  this  case  had  been  pending. 
The  taking  of  his  deposition  fell  directly  within  the 
provision  of  this  section  of  the  statute  and  the  statute 
was  self-executory.  This  has  been  recognized  by  the 
Circuit  Court  of  Aj^peal  of  the  Second  circuit  in 

In  re  National  Equipment  Company,  195  Fed.  488, 
489,  in  which,  speaking  for  the  court,  Circuit  Judge 
Lacombe  says: 

"This  rule  apparently  and  the  order  heretofore 
made  do  not  apply  to  testimony  which  may  be 
taken  de  bene  esse  under  section  863,  U.  S.  re- 
vised statutes  (U.  S.  Comp.  St.  1901,  p.  661), 
where  the  witness  lives  at  a  greater  distance  than 
100  miles  from  the  place  of  trial,  or  is  about  to 
go  out  of  the  United  States,  or  is  ancient  or  infirm, 
etc.  It  would  not  be  within  the  power  of  the  dis- 
trict court  or  of  any  judge  to  deprive  a  party  of 
the  rights  accorded  to  him  by  that  section.  In- 
deed, the  rules  of  the  Supreme  Court  in  reference 
to  the  mode  of  proof  in  causes  of  equity  must  be 
construed  so  as  not  to  conflict  with  the  provisions 
of  that  section,  for  the  power  of  that  court  to 
prescribe  modes  of  taking  evidence  in  suits  of 
equity  is  restricted  to  modes  which  are  'not  in- 
consistent with  any  law  of  the  United  States.' 
Sections  862,  917,  U.  S.  Rev.  Stat.  (U.  S.  Comp. 
St.  1901,   .  .,  661,  684.) 

See  also 

Stegner  v.  Blake,  36  Fed.  183; 
Arnold  v.  Chcseboroiigh,  35  Fed.   16 


—85- 

As  said  by  Circuit  Judge  Lacombe,  in  Henning  v. 
Boyle,  112  Fed.  397: 

'The  method  of  taking  testimony  by  commission 
is  cumbersome  and  unsatisfactory,  and  not  resorted 
to  when  the  convenient  method  of  taking  proof 
prescribed  by  section  863,  Rev.  S.  U.  S.,  is  avail- 
able. That  section  provides  for  the  case  of  a  wit- 
ness who  lives  at  a  greater  distance  than  100 
miles  from  the  place  of  trial.  No  order  or  direc- 
tion of  the  court  is  required  antecedent  to  such  ex- 
amination. The  right  to  take  it  upon  notice 
merely^  in  th.c  manner  prescribed,  is  given  abso- 
lutely to  the  party  by  act  of  Congress.  If  ques- 
tion is  to  be  raised  as  to  the  reasonableness  of  the 
notice,  or  as  to  the  regularity  of  the  proceedings, 
it  may  be  raised  by  motion  to  suppress." 

Defendants'  objection  to  the  reading  in  evidence  of 
Mr.  Heber's  deposition  was  properly  overruled  by  the 
court  for  the  further  reason  that  defendants  had  not 
proceeded  in  accordance  with  the  established  practice 
to  suppress  the  deposition.  It  was  too  late  at  the  final 
hearing  to  object  to  the  deposition  or  to  object  to  it 
being  read  in  evidence.  If  defendants  wished  to  test 
the  right  to  take  this  deposition  defendants'  appropriate 
action  was  by  a  motion  to  suppress  the  deposition.  De- 
fendants had  full  notice  and  knowledge  of  the  taking 
(>f  the  deposition  and  under  equity  rule  55  the  deposi- 
tion was  published  and  notice  thereby  given  to  defend- 
ants thereof  on  the  date  upon  which  it  was  filed,  which 
was  February  13,  191 5.  At  the  trial  defendants  ac- 
knowledged actual  notice  of  its  publication,  Had  de- 
fendants moved  to   suppress   this   deposition  the  court 
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in  its  discretion  would  have  had  full  power  to  have 
ordered  that  complainants  be  granted  a  given  time 
within  which  to  retake  the  deposition,  if  it  held  that 
the  procedure  had  been  erroneous.  By  such  motion  to 
suppress  complainants  would  have  been  put  on  notice 
and  then  would  have  had  an  opportunity  to  have 
brought  Mr.  Heber  from  Illinois  to  testify  in  open 
court, — if  Mr.  Heber  had  been  willing  to  come.  It  is 
obvious  that  neither  the  court  nor  complainants  nor  de- 
fendants could  have  compelled  Mr.  Heber  to  have  come 
from  Illinois  to  testify  but  if  such  a  motion  to  suppress 
had  been  made  in  time  by  defendants  and  had  been 
sustained,  complainants  would  not  have  been  put  in  the 
position  of  being  compelled  absolutely  to  go  to  trial 
without  Mr.  Heber's  testimony. 

It  has  long  been  the  rule  in  equity  that  where  depo- 
sitions were  taken  and  filed  out  of  time  but  no  motion 
to  suppress  was  made  that  the  depositions  would  be  con- 
sidered. 

See  Mathews  v.  Spangenberg,  19  Fed.  823. 

On  this  subject  Mr.  Walker,  in  his  treatise  on  Pat- 
ents (4th  Ed.),  section  639,  page  495,  says: 

''Depositions  taken  out  of  proper  time  will  be 
considered  on  the  hearing,  unless  there  is  a  prior 
successful  motion  to  suppress  them." 

Mr.  Robinson,  in  his  work  on  Patents,  vol.  3,  sec. 
1 1 28,  page  472,  says: 

"Evidence  taken  after  the  appointed  time  will 
be  considered  unless  a  motion  to  suppress  is  pre- 
sented." 
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Mr.    Street,   in   his   work,   Federal   Equity   Practice, 
vol.  2,  page  1097,  says: 

*'§  1824.  The  mere  making  of  an  objection  to 
a  deposition  or  part  of  it  is  often  sufficient  to  ad- 
monish the  other  party  of  the  existence  of  the 
defect  pointed  out  by  the  exception;  and  he  will 
thus  avail  himself  of  an  early  opportunity  to  cure 
the  defect,  if  he  considers  it  to  be  material.  If, 
however,  he  chooses  not  to  do  this,  it  is  necessary 
for  the  party  who  wishes  to  insist  upon  the  objec- 
tion to  make  a  motion  in  due  course  for  the  sup- 
pression of  the  deposition  or  the  objectional^le 
part  of  it.  If  the  defect  is  such  as  not  to  have 
been  available  as  a  ground  of  exception  before 
the  filing  of  the  deposition  in  court,  then  the  mo- 
tion to  suppress  can  be  made  at  once  without  any 
previous  objection  or  exception  having  been  taken. 
The  purpose  of  the  motion  to  suppress  is  to  get 
rid  of  the  deposition  and  thus  prevent  the  party 
in  whose  behalf  it  was  taken  from  reading  it  at 
the  hearing." 

''§  1825.  A  motion  to  suppress  a  deposition  for 
irregularity  should  be  made  as  soon  as  practicable 
after  notice  of  the  defect.  Upon  filing  and  publi- 
cation of  testimony,  a  party  is  chargeable  with 
knowledge  of  irregularities  apparent  in  a  deposi- 
tion, and  the  motion  should  normally  follow  im- 
mediately thereafter. 

"But  a  motion  to  suppress  or  strike  a  deposition 
is  apparently  not  too  late  if  made  before  the  tak- 
ing of  testimony  has  been  closed  and  the  cause  set 
for  hearing,  because  until  that  time  the  other  party 
may  have  tJie  opportunity  afforded  him  of  retaking 
sueh  deposition.  There  is  no  case  in  which  a  mo- 
tion to  strike  out  a  deposition  made  before  the 
cause  was   set   for  hearing   was    denied    on    the 
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ground  of  laches  or  delay.  In  every  case  in  which 
the  motion  was  denied  on  the  ground  of  delay  the 
cause  had  been  set  down  for  hearing." 

"§  1818.  We  now  come  to  consider  the  mode 
in  which  and  the  time  at  which  objections  can  be 
taken  to  informalities,  irregularities,  or  other  de- 
fects, in  the  taking  of  a  deposition.  The  general 
rule  is,  first,  that  the  party  who  wishes  to  com- 
plain of  any  irregularity  must  make  an  objection 
at  the  time  when  the  irregularity  occurs  or  as 
soon  thereafter  as  it  is  practicable  for  him  to  do 
so;  and,  secondly,  that  he  must  subsequently  follow 
up  this  objection  l)y  a  motion  to  suppress  the  depo- 
sition or  so  much  of  it  as  may  be  subject  to  the 
objection." 

The  admission  by  the  court  of  the  Heber  deposition 
was  therefore  correct  for  two  reasons.  First:  Com- 
plainants had  the  absolute  right  under  section  863  of 
the  Revised  Statutes  under  the  exigency  arising  of 
Mr.  Heber  suddenly  going  out  of  the  Southern  District 
of  California  to  take  his  deposition  de  bene  esse.  Sec- 
ond: The  deposition  having  been  taken  and  having 
been  published  and  defendants  having  actual  knowledge 
of  its  taking  and  publication  are  in  no  position  to  object 
at  the  trial,  not  having  made  a  motion  to  suppress 
such  deposition. 

The  nth  assignment  of  error  is  based  upon  an  utter 
fallacy  and  misconception  of  the  law.  The  judgment 
in  an  "interference"  proceeding  in  the  United  States 
Patent  Office  is  not  res  adjudicata  even  between  the 
parties  thereto,  and  the  Wilson  &  Willard  Manufac- 
turing Company  was  not  a  party  to  such  interference. 
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Even  if  such  a  judgment  were  res  adjudicata  between 
the  parties  it  is  not  shown  that  any  final  judgment  has 
been  rendered  in  such  interference.  On  the  contrary, 
it  is  positively  proven  that  the  decision  of  the  Examiner 
of  Interferences  was  simply  a  decision  of  the  first 
tribunal,  and  that  so  far  as  any  effect  in  this  case  or 
any  other  case  is  concerned  it  was  set  at  naught  by 
the  appeal  which  was  pending  at  the  time  of  the  trial 
of  this  case.  If  such  decision  {not  judgment)  can  be 
likened  in  any  manner  to  a  decree  of  a  court  it  is  clear 
that  its  effect  is  vacated  and  set  aside  by  the  appeal. 
It  has  always  been  held  that  until  such  a  decree  be- 
comes final  it  cannot  be  pleaded  as  a  final  judgment  or 
used  for  that  purpose.  This  rule  of  law  is  ably  set 
forth  in  the  opinion  of  Judge  Hanford  in  Bowers  Co. 
V.  New  York  Co.,  yy  Fed.  980,  983,  as  follows: 

"Third.  A  judgment  or  decree  *  *  *  cannot 
be  regarded  as  final  =k  *  *  jf  |-j^g  cause  in 
which  such  judgment  or  decree  has  been  rendered 
has  been  subsequently  removed  into  an  appellate 
court  for  review,  and  remained  undetermined  and 
pending  in  the  appellate  court." 

This  is  the  general  rule  of  law,  and  is  based  upon 
sound  reason. 

There  is,  however,  another,  further  and  even  greater 
obstacle  to  the  adoption  of  the  contention  of  defendants 
in  this  regard.  There  was  nothing  before  the  court 
to  show  upon  what  kind  of  a  record  or  upon  what  testi- 
mony this  primary  tribunal  of  the  Patent  Office  (called 
the  Examiner  of  Interferences)  based  his  decision. 
Defendants  did  not  offer  in  connection  with  such  opin- 
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ion  of  the  Examiner  of  Interferences  a  copy  of  the 
entire  record  to  show  what  was  before  such  tribunal 
or  to  attempt  to  prove  that  the  record  as  there  made 
and  the  record  as  before  the  trial  court  in  this  case 
zvere  the  same.  On  the  contrary,  it  affirmatively  ap- 
pears in  this  case  that  additional  witnesses  were  pro- 
duced on  behalf  of  the  parties  to  this  litigation.  It 
affirmatively  appears  from  the  cross-examination  of  the 
witnesses  that  there  is  a  material  difference  in  the  rec- 
ord. That  the  decision  in  such  an  interference  pro- 
ceeding is  not  res  adjudicata,  see 

R.  S.  U.  S.,  Sections  4915  and  4918; 

Walker  on  Patents,  Section  142; 

Morgan  v.  Daniels,  153  U.  S.  153; 

Standard  Cartridge  Co.  v.  Peters  Cartridge  Co., 
yy  Fed.  630; 

Thomas  &  Sons  Co.  v.  Electric  Co.,  iii  Fed. 
929. 

The  reason  for  this  rule  is  apparent.  When  the 
government  of  the  United  States,  acting  through  the 
United  States  Patent  Office  and  the  Commissioner  of 
Patents,  granted,  issued  and  delivered  to  complainants 
the  patent  in  suit,  the  Patent  Office  lost  entirely  its 
jurisdiction  over  such  patent.  There  is  no  provision 
of  the  statutes  which  gives  the  Commissioner  of  Pat- 
ents any  jurisdiction,  authority  or  power  to  cancel  or 
annul  a  patent  once  issued.  That  authority  is  vested  in 
the  District  Court  of  the  United  States  under  Section 
4918  of  the  Revised  Statutes.  Walker  on  Patents, 
Section  315.    The  sole  object  and  purpose  of  the  inter- 
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ference  proceeding  pending  between  the  application  of 
defendant,  Elihu  C.  Wilson,  and  complainant,  Robert 
E.  Bole,  in  the  United  States  Patent  Office,  is  to  pre- 
sumptively determine  whether  a  patent  shall  be  issued 
to  Mr.  Wilson,  and  the  decision  of  the  Patent  Office  is 
not  final.  If  the  final  position  in  such  interference  is 
against  Mr.  Wilson,  he  may,  under  R.  S.  U.  S.,  Sec- 
tion 4915,  by  a  bill  in  equity,  litigate  such  refusal,  and 
in  such  case  he  is  required  to  make  complainants  and 
the  Commissioner  of  Patents  defendant.  Such  suit 
would  be  brought  in  the  District  Court  of  the  United 
States  before  the  district  in  which  the  rival  inventor 
and  his  assignee  reside  and  inhabit.  In  this  particular 
case  it  would  be  in  the  Southern  District  of  California, 
at  Los  Angeles. 

In  case  the  determination  of  the  so-called  inter- 
ference proceedings  in  the  Patent  Office  were  in  favor 
of  Mr.  Wilson,  and  a  subsequent  or  junior  patent 
should  then  be  issued  to  him,  it  would  still  be  necessary 
for  him  to  bring  suit  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California 
against  these  complainants  to  set  aside  the  prior  Bole 
patent  herein  sued  on  as  an  ''Interfering  Patent"  un- 
der Section  4918,  before  he,  Mr.  Wilson,  could  enforce 
the  junior  patent  granted  to  him.  Likewise,  if  such 
interference  proceeding  in  the  United  States  Patent 
Office  terminated  in  favor  of  Mr.  Wilson,  complain- 
ants could  bring  a  suit  under  said  Section  4918  to  set 
aside  the  Wilson  patent  as  an  interfering  patent.  Such 
suit  also  would  be  brought  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
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at  Los  Angeles,  and  either  of  these  suits  would  be 
heard  upon  the  issues  framed  and  the  testimony  pro- 
duced upon  behalf  of  the  parties,  and  the  court  would 
give  its  independent  judgment  upon  the  record  thus 
made  in  such  suit  and  the  final  judgment  of  the  Patent 
Office  in  said  interference  proceeding  would  not  be  in 
any  sense  res  adjiidicata  or  even  controlling  to  any 
degree  unless  the  record  was  the  same.  It  would  be 
necessary  for  the  party  who  wished  to  use  such  final 
judgment  in  the  interference  proceeding  upon  any 
claim  that  such  final  judgment  should  be  followed  to 
show  that  the  record  in  the  interference  proceeding 
and  the  record  in  the  court  trial  were  the  same. 

The  suit  under  section  4915  is  to  compel  the  Com- 
missioner of  Patents  to  grant  a  patent.     In  the  case  at 
bar  the  Bole  patent  has  issued,  and  issued  without  any 
interference  proceeding.     The  Patent  Office  hears  and 
determines  an  interference  proceeding  upon  depositions 
without  ever  seeing  the  witnesses.     The  trial  court  in 
this  case  observed  the  witnesses,   asked  questions  of 
many  of  them  and  determined  this  case  upon  a  differ- 
ent record  with  the  testimony  of  witnesses  whose  depo- 
sitions were  not  taken  in  the  Patent  Office  interference, 
and  has  rendered  its  judgment  before  there  has  been 
any  final  determination  of  the  interference  proceedino-. 
There  was  no  final  determination  to  be  res  adjudicata 
or  controlling. 

For  each  of  these  reasons  the  trial  court  was  not 
bound  by  the  opinion  of  the  Examiner  of  Interferences. 
In  this  case  the  complainants  entered  the  court  with  a 
prima  facie  case.     The  grant  of  the  patent  to  com- 
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plainants  raises  a  prima  facie  presumption  that  Mr. 
Bole  was  the  original,  first  and  sole  inventor.  The 
situation  is  entirely  different  from  that  in  Morgan  v. 
Daniels,  which  was  a  suit  to  compel  the  issuance  of 
the  patent  under  Section  4915  in  a  case  where  no 
patent  had  issued  and  no  presumption  had  arisen  by 
the  issuance  of  the  patent  as  to  who  was  the  prior 
inventor. 

At  the  time  this  suit  was  brought  the  Bole  patent 
had  issued.  It  was  presumptively  valid.  There  had 
been  no  adjudication  by  any  tribunal  that  Mr.  Bole 
was  not  the  inventor.  The  defendants  were  using  the 
invention  patented  to  Mr.  Bole  and  Mr.  Double,  the 
complainants  herein.  To  prevent  such  unlawful  use 
or  infringement  the  law  gave  complainants  the  right 
to  bring  suit  to  prohibit  the  continuance  of  such  in- 
fringement. If  they  had  a  right  to  bring  such  suit 
they  certainly  had  a  right  to  have  the  court  hear  the 
case  and  determine  it.  And  determine  it  on  the  issues 
raised  by  the  pleadings  and  the  testimony  and  proofs 
adduced  in  court.  The  decision  of  the  court  could  not 
be  '^controlled"  on  these  issues  where  no  final  adjudi- 
cation was  shown.  It  was  utterly  impossible  for  the 
trial  court  to  determine  what  had  been  submitted  to 
the  Patent  Office  after  this  case  was  at  issue  and  before 
its  trial.  There  has  never  been  a  final  decision  of  the 
interference. 

The  present  suit  is  a  suit  to  enjoin  the  infringement 
of  a  patent  issued  by  the  government.  The  defense  is 
that  Elihu  C.  Wilson  and  not  complainant,  Robert  E. 
Bole,    was    the   inventor.      The   presumption    of   law, 
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arising  from  the  issuance  of  the  patent  in  suit,  is  that 
Robert  E.  Bole  was  the  inventor.  That  there  is  some 
other  kind  of  a  proceeding  still  pending  undetermined 
involving  this  same  issue  is  no  defense.  Defendants 
cannot  cite  any  statute  that  takes  away  the  right  of 
complainants  to  bring,  or  to  prosecute,  or  to  have  de- 
termined, this  suit.  They  cannot  show  and  have  not 
shown  any  final  adjudication  of  the  issues  of  this  suit 
in  any  kind  of  a  tribunal.  It  is  submitted  that  the 
court  was  not  bound  to  slavishly  follow  the  opinion  of 
the  Examiner  of  Interferences,  nor  was  such  opinion 
in  any  manner  binding  or  controlling  upon  the  court, 
nor  was  the  court  in  any  position  to  judge  what  effect, 
if  any,  should  be  given  to  such  an  opinion  (had  it  been 
final),  as  the  record  upon  which  such  opinion  was 
based  was  not  before  the  court.  So  far  as  such  record 
was  shown  or  referred  to  it  was  shown  to  be  materially 
different. 

In  appellants'  brief  it  is  asserted  in  several  instances 
that  the  lower  court  erred  in  its  rulings  excluding  testi- 
mony. It  will  be  noted  from  the  transcript  that  appel- 
lants reserved  no  exceptions  whatever  to  any  of  the 
rulings  of  the  court.  There  was  no  stipulation  and  no 
order  that  all  or  any  of  the  rulings  of  the  court  ex- 
cluding testimony  or  overruling  objections  should  be 
deemed  excepted  to.  It  is  submitted  that  under  equity 
rule  46  in  a  trial  in  open  court  it  is  necessary  for  a 
party  to  reserve  his  exceptions  to  any  ruling  which  it 
is  desired  to  review  on  appeal.  If  this  is  correct,  no 
question  of  the  ruling  of  the  trial  court  in  excluding 
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testimony  or  in  sustaining  or  overruling  objections  to 
questions  is  properly  before  this  court  for  review. 

In  appellants'  brief  the  oral  remarks  or  opinion  of 
the  trial  court  when  ordering  a  decree  in  favor  of 
complainants  are  criticised  because  **silent  with  re- 
spect to  the  question  of  anticipation"  no  defense  of 
anticipation  was  pleaded.  If  by  this  defendants  mean 
the  use  of  this  invention  in  the  underreamers  manufac- 
tured by  defendants  prior  to  Mr.  Bole  filing  his  appli- 
cation for  patent,  it  is  obvious  that  there  was  nothing 
for  the  court  to  say  upon  this  contention,  for  the  court 
held  that  he  was  thoroughly  convinced  that  Mr.  Bole 
was  the  inventor  and  had  disclosed  the  invention  to 
Mr.  Wilson. 

There  is  no  objection  to  a  defendant  pleading  incon- 
sistent defenses.  The  attempt,  however,  to  maintain 
or  prove  inconsistent  defenses  may  destroy  the  entire 
weight  of  the  defendants'  evidence  or  contention.  If 
the  court  found  that  the  testimony  on  behalf  of  de- 
fendants that  Mr.  E.  C.  Wilson  was  the  originator  or 
inventor  of  this  invention,  or  that  he  made  the  sketch 
which  he  asserts  to  have  had  in  his  hand  at  the  time 
of  the  alleged  conference  of  February,  191 1,  was  un- 
true, the  court  was  certainly  justified  in  holding  that 
Mr.  Bole  had  more  than  proven  his  inventorship,  and 
no  subsequent  act  of  the  defendants  in  making  and 
using  the  invention  could  anticipate  Mr.  Bole's  inven- 
tion. It  is  not  claimed  that  the  invention  was  in  public 
use  or  on  sale  more  than  two  years  prior  to  Mr,  Bole's 
application.  It  is  clear  under  the  issues  of  this  case 
and  under  the  testimony  of  Mr.  Willard,  Mr.  E.   G. 
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Wilson,  Mr.  W.  W.  Wilson,  Mr.  Bole,  Mr.  Naphas 
and  the  other  witnesses,  that  either  Mr.  Bole  was  the 
original  inventor  and  Mr.  Wilson  derived  his  knowl- 
edge of  the  invention  from  Mr.  Bole,  or  that  Mr.  E.  C. 
Wilson  was  the  originator,  as  he  claims.  If  truth  is 
denied  to  defendants'  testimony  that  Wilson  was  the 
inventor,  as  he  explained  the  invention  to  Mr.  Bole, 
then  there  is  nothing  to  deny  Mr.  Bole's  inventorship 
and  nothing  to  impeach  his  testimony  that  he  explained 
the  invention  to  Mr.  Wilson.  In  the  final  analysis  this 
is  the  sole  issue  in  this  case,  and  it  is  an  issue  of  fact. 
In  appellants'  brief  appellants  go  outside  of  the 
record  in  this  case  and  assert  that  the  Board  of 
Examiners-in-Chief  of  the  United  States  Patent  Office 
have  affirmed  the  decision  of  the  Examiner  of  Inter- 
ferences in  the  Patent  Office  interference.  This  is  not 
a  part  of  the  record  in  this  case  and  not  before  the 
court.  This  court  is  called  upon  to  review  the  decision 
of  the  lower  court,  on  the  record  before  that  court. 
However,  with  due  apology  to  this  court,  complainants 
will  depart  from  the  record  to  the  extent  of  stating, 
what  is  the  fact,  that  such  interference  is  still  pending 
in  the  United  States  Patent  Office  on  appeal  and  has 
not  been  finally  determined.  On  the  contrary,  the 
Commissioner  of  Patents  has  ordered  that  said  inter- 
ference be  stayed  and  suspended  pending  the  decision 
of  this  court.  This  action  was  taken  by  the  Commis- 
sioner of  Patents  upon  the  motion  of  complainants. 
Such  motion  was  based  upon  a  certified  copy  of  the 
judgment  roll  in  this  suit,  including  all  the  pleadings, 
the  decree,  a  certified  copy  of  the  trial  judge's  decision, 
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a  transcript  of  the  evidence,  etc.  Such  motion  was 
based  upon  the  ground  that  this  court  having  personal 
jurisdiction  of  all  the  parties  and  the  issue  in  this 
case  being  whether  Robert  E.  Bole  or  Elihu  C.  Wilson 
was  the  inventor,  the  decree  in  this  case  will  be  res 
adjudicata  between  the  parties;  that  they  will  have  had 
their  full  day  in  court  on  such  issue  and  that  under 
Section  4918  of  the  Revised  Statutes  or  under  Section 
4915  of  the  Revised  Statutes  this  court  would  be  the 
court  which  would  have  jurisdiction  finally  of  such 
issue  and  that  the  decree  in  this  case  finally  settles  this 
issue. 

It  is  submitted,  therefore,  that  the  decree  or  order 
appealed  from  was  correct  and  should  be  affirmed. 
That  complainants  have  conclusively  proven  that  Rob- 
ert E.  Bole  was  the  inventor  and  did  disclose  this 
invention  to  E.  C  .Wilson.  That  defendants  have  ut- 
terly failed  to  sustain  the  burden  of  proof  upon  them 
to  prove  the  contrary. 

Respectfully  submitted, 

Frederick  S.  Lyon, 

Of  Counsel  for  Appellees. 
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No.  2641. 

IN  THE 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


Wilson  &  Willard  Manufacturing 
Company,  et  al., 

Appellants, 
vs. 

Robert  E.  Bole,  et  al., 

Appellees. 

APPELLANTS'  REPLY  BRIEF. 

In  accordance  with  stipulation  between  the  parties 
and  permission  accorded  counsel  for  appellants  at  the 
conclusion  of  argument,  this  reply  brief  is  filed  more 
particularly  to  reiterate  contentions  of  law  and  fact  con- 
travened by  counsel  for  appellees  in  appellees'  brief 
and  on  argument,  and  to  hold  up  to  clear  daylight  the 
many  amazing  distortions  of  fact  and  record  showing 
found  in  appellees'  brief  and  put  forth  by  argument. 
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First:  Burdens  of  proof  heavy  upon  appellees  and 
not  supported  by  the  record  on  their  behalf,  and  Bole 
absolutely  barred  by  estoppel  and  laches. 

In  spite  of  the  contentions  of  counsel  for  appellees  to 
the  contrary,  the  record  in  this  case  clearly  supports 
contention  of  appellants  that  the  three  issues  adverse 
to  appellees,  namely,  want  of  novelty  in  the  Bole  pat- 
ent, and  want  of  diligence  with  respect  to  priority  on 
behalf  of  Bole  and  want  of  originality  of  invention  in 
Bole,  were  all  consistently  and  elaborately  put  before  the 
trial  court,  backed  up  and  supported  by  the  authorities 
which  have  been  urged  upon  this  appellate  tribunal  in 
appellants'  brief  and  on  argument.  The  trial  judge 
appeared  to  ignore  the  weight  and  significance 
of  the  burdens  imposed  upon  appellees,  particu- 
larly by  reason  of  the  anticipatory  fact  of  appel- 
lants' manufacture  and  sale  for  over  twenty  months 
prior  to  the  signing  of  the  Bole  application,  and  fur- 
ther particularly  for  the  reason  that  the  Patent  Office 
has  decided  the  interference  between  Bole  and  Wilson 
pertinent  to  the  matter  of  originality  and  priority  of 
invention  of  the  subject  of  the  Bole  patent  in  suit  in 
favor  of  Wilson.  Under  the  authorities  cited  in  ap- 
pellants' brief  and  adverted  to  upon  argument,  this 
double  burden  of  proof  is  upon  appellees,  and  was  upon 
appellees  at  the  trial  and  has  been  upon  appellees  since 
the  case  was  at  issue,  the  amended  bill  in  this  case 
having  been  filed  more  particularly  to  sharpen  and 
define  the  issues  whereby  such  burdens  of  proof  were 
shifted  and  imposed  upon  appellees  by  the  proof  of 
such  anticipatory  fact  and  by  the  ofifer  and  acceptance 
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in  evidence  of  the  records  of  the  interference  proceed- 
ings in  the  Patent  Office. 

With  such  burdens  of  proof  shifted  to  and  imposed 
upon  appellees,  it  matters  little  what  slight  and  imma- 
terial discrepancies  there  may  be  in  the  record  as  be- 
tween the  elaborate  and  convincing  testimony  of  the 
numerous  witnesses  supporting  the  case  of  appellants. 

Appellees'    Proofs    Are    Replete    With    Contra- 
diction. 

The  significant  and  controlling  feature  of  the  contro- 
versy is  that  Bole  is  absolutely  unsupported  as  to  his 
alleged  participation  in  any  of  the  acts  and  perform- 
ances putting  into  operation  and  effect  the  diligent 
assertive  reduction  to  practice  and  manufacture  by 
appellants  in  the  early  part  of  the  year  iQii,  and,  as 
we'  have  previously  alleged,  Bole  is  totally  unsupported 
by  any  corroboration  as  to  his  alleged  disclosure  of  the 
invention  to  Wilson.  If  it  cannot  be  found  that  he  so 
disclosed  the  invention  to  Wilson,  the  appellants  must 
prevail  upon  this  appeal,  inasmuch  as  it  therefore  re- 
sults that  Wilson  zvas  an  original  inventor,  and  further, 
inasmuch  as  it  has  been  conclusively  proved  that  he 
was  the  prior  and  diligent  inventor,  both  in  this  case 
and  in  the  interference  proceeding,  and  further,  inas- 
much as  the  appellants'  manufacture  and  sale  antici- 
pate the  application  of  Bole  by  over  tzventy  months. 

The  appellees  have  asserted  and  contended  that  this 
issue  depends  upon  facts  and  not  upon  law.  We  radi- 
cally and  insistently  contend  that  the  determination  of 
this  issue  depends  more  upon  the  proper  application  of 
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the  law  under  the  doctrine  of  Morgan  v.  Daniels  as 
to  the  Patent  Office  adjudications  on  the  issue  of 
originality  and  priority  between  Bole  and  Wilson,  and 
upon  the  doctrines  of  law  whereby  the  burden  of  proof 
is  in  a  twofold  manner  and  degree  shifted  to  and  im- 
posed upon  appellees.  In  view  of  such  imposition  of 
twofold  burden  of  proof,  the  unsupported  word  of  a 
discredited,  contradicted  and  animus-actuated  party 
like  Bole  can  not  be  accepted  to  establish  appellees' 
contentions,  particularly  in  view  of  all  the  surround- 
ing circumstances  of  the  case;  because  of  the 
estoppel  operative  against  Bole,  because  of  his 
failure  to  protest  against  appellants'  manufacture 
and  sale,  over  four  years  after  the  date  Bole 
alleges  as  the  date  of  his  conception  of  the 
invention,  and  further,  and  because  of  the  estoppel, 
consisting  in  his  covenant  to  put  any  claim  to  the  in- 
vention of  the  issue  away  from  him  forever,  and  par- 
ticularly in  no  manner  to  harass  or  interfere  with  the 
business  or  affairs  of  the  appellant  in  and  about  this 
invention.  The  letter  of  January  17,  19 13,  written  by 
Bole,  required  no  explanation  by  appellants.  It  made 
an  absurd  assertion  as  to  rights  long  forfeited  by  Bole 
by  his  concealment  and  abandonment  of  the  invention, 
assuming,  charitably,  that  he  ever  was  in  possession 
of  it.  The  absurd  contention  of  counsel  for  appellees 
that  the  appellants  had  been  operating  under  a  re- 
vokable  license  from  Bole  as  to  the  invention  prior  to 
this  letter  of  January  17,  19 13,  is  beneath  considera- 
tion, as  Bole  had  no  patent  under  which  to  grant  such- 
license,    directly    or    impliedly,    and    on    the    contrary, 
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merely  acquiesced,  with  all  the  estoppel  against  him 
attaching  thereto,  in  the  use  of  invention  by  the  appel- 
lants if  Bole  had  created  it. 

We  reiterate  that  this  case,  upon  the  facts,  the  law, 
and  equity,  coming  before  this  court  de  novo,  cannot 
be  found  to  support  appellees'  contentions  in  any  ma- 
terial or  considerable  extent  to  sustain  the  findings  of 
the  trial  court.  The  whole  enterprise  of  appellees,  of 
whom  the  party  Double  is  deeply  interested  in  other 
litigation  against  appellants,  is  one  of  spite,  pre- 
sumption and  harassment;  and  the  conspiracy  be- 
tween Double  and  Bole,  which  latter  appellee 
rushed  to  Double  as  soon  as  he  had  made  a 
niggardly  settlement  with  appellant  corporation,  is 
such  a  barefaced  conspiracy,  and  is  to  be  so 
plainly  read  between  the  lines  and  in  the  lines  of 
this  case,  that  a  court  of  equity  can  or  should  no 
longer  tolerate  its  consideration  with  equanimity  and 
withhold  the  complementary  justice  and  equity 
which  the  appellants  seek  and  deserve.  Appellees' 
counsel  has  made  many  either  wilful  or  careless  mis- 
representations with  respect  to  the  record  and  law  in 
this  case,  which  require  detail  treatment,  in  order  that 
appellees  in  an  attempt  to  prevail  upon  this  appeal  by 
dodging  the  real  issues  of  burden  of  proof  and  con- 
trolling fact  and  law  and  equity,  by  means  of  such 
misrepresentation  coupled  with  immaterial  assaults 
upon  strong  record  for  appellants,  may  not  be  permitted 
to  ride  to  victory  in  this  case  upon  a  nightmare. 
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We  will  now  proceed  to  point  out  a  number  of  these 
glaring  discrepancies  between  the  presentation  by  coun- 
sel for  appellees  on  brief  and  argument,  and  the  facts 
of  the  record  and  the  law  cited  by  appellants  on  brief 
and  argument.  These  tactics  of  misrepresentation, 
misstatement  and  misquotation  are  to  be  marveled  at 
as  coming  from  one  of  the  standing  and  ability  at  the 
patent  bar  of  counsel  for  appellees,  upon  any  other 
presumption  than  that  his  cause  was  found  to  be  one 
of  desperation.  Even  in  that  case  the  marvel  does  not 
cease,  for  this  kind  of  generalship  is  so  unavailing  and 
reactive  it  is  hard  to  understand  how  a  man  of  any 
experience  at  all  can  adopt  it.  In  other  words,  if  a 
lawyer  grinds  up  the  very  dry  bones  of  his  case  to 
make  food  for  argument,  he  still  is  utilizing  material 
which  can  be  assimilated  and  produces  such  strength 
as  may  correspond  to  the  force  values  in  the  ground- 
up  bones;  but  for  one  to  so  tacitly  admit  that  no  value 
remained  in  even  the  bones  of  the  case,  as  counsel 
does  by  his  process  of  transubstantiation  of  the  dry 
bones  of  the  case  into  an  entirely  new  anatomical  crea- 
tion, bearing  no  resemblance  whatever  to  its  alleged 
prototype: — this  is  a  process  of  strategic  alchemy 
which  no  wise  general  would  attempt,  no  matter  how 
well  founded  his  belief  in  the  efficacy  of  feint,  fright 
and  bluster.  The  whole  procedure  is  one  too  cheap  and 
futile  to  be  expected  to  come  from  any  practitioner  be- 
fore this  court,  were  not  utter  desperation  behind  it. 

First  referring  to  the  pleadings  side  of  the  case,  ap- 
pellees have  insisted  that  there  are  only  two  defenses 
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in  this  case,  namely,  that  the  defendant  Wilson  was 
the  inventor  of  the  invention  covered  by  letters  patent, 
and  that  the  application  for  letters  patent  by  Bole  was 
fraudulent,  and  that  the  patent  in  suit  was  therefore 
void;  and  second,  that  as  a  part  of  the  settlement  of 
account  between  Bole  and  the  defendants,  Bole  with- 
drew and  waived  any  claim  or  right  of  invention  with 
respect  to  the  subject  of  the  patent  in  suit  and  cove- 
nanted in  no  way  to  injure  or  damage  the  defendants 
with  relation  to  the  said  invention.  Counsel  says  that 
the  further  defense,  namely,  that  the  Bole  letters  pat- 
ent are  invalid  for  want  of  novelty  at  the  time  Bole 
made  his  application,  was  not  a  defense  urged  before 
the  lower  court,  and  not  a  defense  involved  in  the 
pleadings.  Upon  the  trial  we  read  to  Your  Honors 
that  portion  of  paragraph  5  of  the  amended  and  sub- 
stituted answer  wherein  it  sets  up  these  defenses,  and 
which  was  filed  particularly  to  elaborate  such  defenses, 
such  paragraph  including  the  allegation  that  Wilson 
"was  using  reasonable  diligence  in  adapting  and  per- 
fecting said  invention,  and  who  was,  with  said  defend- 
ant Wilson  &  Willard  Manufacturing  Company,  on  his 
own  behalf,  manufacturing  and  selling  underreamers 
embodying  said  invention  at  Los  Angeles,  county  of 
Los  Angeles,  state  of  California,  in  said  Southern 
Division  of  said  Southern  District  of  California,  all 
with  the  knowledge  of  and  without  protest  of  said  com- 
plainant Robert  E.  Bole,  for  a  period  of  over  one 
year  prior  to  said  pretended  invention  by  said  Robert  E. 
Bole  and  to  the  filing  of  said  application  for  said  pre- 
tended  letters  patent  by   said   Robert   E.    Bole";   thus 
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we  find  the  defense  of  want  of  novelty  clearly  set  up 
in  the  answer,  and  under  the  decisions  in  appellants' 
brief,  such  as  more  particularly  set  forth  at  the  end 
of  page  114,  and  on  page  115  of  appellants'  opening 
brief,  the  burden  of  proof  was  shifted  to  the  complain- 
ants to  prove  by  convincing  preponderance  of  evidence 
that  Bole's  invention  zvas  still  earlier  than  that  manu- 
facture and  sale  took  place.  This  is  elementary  patent 
law  and  will  not  require  extended  discussion  before  this 
court,  and  counsel's  attempt  to  dodge  this  burden  of 
proof  as  zvell  as  the  burden  of  proof  imposed  upon 
complainants  under  the  doctrine  of  Morgan  v.  Daniels, 
thoroughly  discussed  and  applied  in  appellants'  opening 
brief  and  on  argument,  shoidd  not  avail  him.  This 
double  or  tzvofold  burden  of  proof  reduces  the  case  to 
a  simple  proposition  heretofore  urged,  namely,  that  if 
'Bole  is  not  found  to  Imve  proven  overzvhelmingly  and 
by  convincing  preponderance  of  evidence  that  he  dis- 
closed the  invention  of  the  patent  in  suit  to  Wilson 
before  Wilson  came  originally  into  possession  of  such 
invention,  the  appellees  must  lose,  and  as  to  this  it  zvas 
not  sufficient  for  the  lozver  court  even  to  believe  Bole 
and  coincidently  even  to  disbelieve  all  of  Wil- 
son's witnesses,  if  it  did,  for  the  circumstances 
surrounding  the  acts  and  relations  of  the  par- 
ties are  such  as  to  preclude  complainants  from 
prevailing  on  any  such  unsupported  testimony  by 
Bole,  by  the  doctrines  of  diligence,  estoppel,  conceal- 
ment and  laches,  all  treated  of  in  appellants'  opening 
brief.  We  wish  to  reiterate  at  this  point  our  conten- 
tion that  although  Bole  can  not  be  believed  in  his  un- 
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supported  testimony  as  to  disclosure  to  Wilson  before 
January  26,  igii,  because  Bole  is  an  impeached,  con- 
tradicted, animus-actuated  and  uncorroborated  wit- 
ness, even  conceding,  for  purpose  of  argument,  that  the 
lower  court  may  have  felt  justified  in  believing  him,  ap- 
pellees must  lose  on  this  appeal  because  the  factors  of 
estoppel,  concealment,  laches  and  want  of  diligence  bar 
Bole  from  any  equitable  or  legal  right  in  the  premises. 
Counsel  for  appellees  made  a  point  on  argument  to  the 
effect  that  Bole,  prior  io  January  ly,  ipij,  zvhen  he 
wrote  the  insulting  and  preposterous  letter  to  Wilson, 
had  been  permitting  fJic  appellants  to  operate  under 
an  implied  license  to  use  the  key  of  the  invention.  This 
contention  is  absurd  in  lazv  and  in  fact,  inasmuch  as 
prior  to  that  time  Bole  Jiad  never  claimed  to  Wilson 
to  be  the  inventor  of  that  key,  and  furthermore  had 
not  applied  for  any  letters  patent  thereon,  so  that  there 
zvas  no  right  or  monopoly,  inchoate  or  vested,  un- 
der zvhich  he  could  actually  or  impliedly  license 
the  defendants.  Upon  the  hearing  Your  Honors 
made  inquiry  as  to  zvhat  explanation  Wilson  made 
of  this  letter  and  counsel  replied  that  no  explana- 
tion zvas  made.  In  appellants'  opening  brief  it  is 
pointed  out  on  page  14,  at  the  top,  that  the  trial 
judge  prevented  any  such  explanation  being  made  by 
Wilson.  No  explanation  was  necessary,  inasmuch  as 
Wilson  has  testified  that  no  such  contention  had  been 
made  by  Bole  prior  to  the  date  of  that  letter,  and  fur- 
ther, because  of  the  fact  that  Bole's  long  acquiescence 
in  the  use  of  the  key,  even  assuming  he  had  any  rights 
attaching  to  such  key,  absolutely  estops  Bole  and  both 
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of  the  appellees  from  the  assertion  of  any  claim  as  to 
such  use  or  from  protesting  against  the  con- 
tinuance of  its  use,  for  Bole  sanctioned  it  by 
his  permission  if  he  in  fact  might  have  had  any 
say  about  it  whatsoever.  It  is  shown  that  at  the 
time  of  this  statement  Wilson  pointed  out  to  Bole 
that  the  letter  of  January  17,  191 1,  was  the  first  inti- 
mation Wilson  had  ever  dreamed  of  that  Bole  claimed 
any  part  whatever  in  the  invention  of  that  key.  [Tr. 
p.  144.]  If  a  patentee  (and  Bole  was  not  then  even 
an  applicant  for  patent)  permits  with  his  direct  knowl- 
edge, and  under  his  very  nose,  the  use  for  nearly  two 
years  of  something  he  believes  or  claims  he  is  the 
inventor  of,  and  permits  such  user  to  incorporate 
such  use  into  the  very  good  will  and  substance  of 
his  business,  the  mildest  application  of  the  doctrine 
of  estoppel  will  bar  him  from  any  subsequent  con- 
tention that  such  use  was  unwarranted  and  without 
right.     The  Patent  Office  has  so  held  in  effect. 

To  return  again  briefly  to  the  question  of  the  de- 
fenses interposed  in  this  case,  and  this  counsel's  con- 
tentions that  the  defenses  presented  to  the  trial  court 
did  not  include  the  defenses  of  want  of  novelty,  absurd 
as  that  contention  is  shown  to  be  on  the  very  face  of 
the  pleadings  and  on  the  very  face  of  the  record  in 
which  this  question  of  prior  manufacture  and  use  is 
shown  to  have  exhaustively  been  gone  into.  It  may  be 
illuminating  to  this  court  to  read  between  the  red  ink 
lines  of  pages  67,  68,  69  and  yy,  Tr.,  which  were  por- 
tions of  the  record  in  the  lower  court  ordered  stricken 
out  upon  stipulation  between  the  parties,  to  save  ex- 
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pense  of  preparation  of  transcript  on  appeal,  but  which, 
nevertheless,  found  their  way  into  the  transcript.  Upon 
these  pages  it  is  clearly  seen  that  appellants  contended 
and  appellees  realized  and  admitted  that  the  question 
of  prior  use  by  defendants  was  before  the  trial  court. 

As  TO  THE  Inadmissibility  of  the  Heber  Deposition 

Victor  Talking  Machine  Company  v.  Sonora  Phono- 
graph Corporation,  221  Fed.  676,  was  garbled  in  its 
meaning  by  appellees  on  argument. 

Counsel  for  appellees-  stated  before  this  court  that 
in  this  cited  case  the  motion  to  suppress  was  held  to  be 
brought  too  late  and  refused.  This  was  not  the  ruling 
in  that  case  at  all.  The  perusal  of  appellants'  opening 
brief,  pages  23  to  26  inclusive,  removes  every  shadow 
of  doubt  from  the  question  of  inadmissibility  of  the 
Heber  deposition,  the  court  in  that  eastern  case  hold- 
ing that  the  defendant  might  have  waited  until  the 
trial,  and  that  even  if  laches  was  an  answer  ("which 
I  doubt"  there  is  none  in  this  case).  It  was  further 
held  that  defendant  "might  have  waited  until  the  trial," 
as  appellants  did  in  the  case  at  bar,  and  the  court 
held  that  it  was  the  duty  of  the  court  on  motion  of 
the  adverse  party  to  suppress  the  deposition  taken 
after  the  proper  time,  without  application  to  the  court 
for  an  order  permitting  such  taking.  We  strenuously 
opposed  the  reception  in  evidence  of  this  alleged  depo- 
sition before  the  trial  court,  and  the  pages  of  the  brief 
last  referred  to  make  clear  the  consistency  of  appel- 
lants in  their  position  with  respect  to  this  deposition 
from  the  very  time  of  notice  of  taking  same  on.     It  is 
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our  contention  there  was  no  deposition  taken,  and  that 
it  would  have  been  improper  to  give  a  color  of  sanction 
to  the  taking  of  such  alleged  deposition  even  by  giving 
notice  of  motion  to  suppress  before  the  trial.  With- 
out this  Heber  deposition  the  legendary  doings  in 
Maricopa  in  1908  become  reduced  to  the  merest 
wraith  out  of  the  mouth  of  "Gus  Adams"  (Bole's 
hunting  and  poolroom  chum)  as  found  within  the 
record.  Rule  47,  which  is  controlling  as  to  this  Heber 
alleged  deposition  procedure,  clearly  dominates  rule 
54,  and  there  is  no  clash  between  these  rules. 

The  double  burden  of  proof  imposed  upon  appellees 
looms  still  larger  as  an  impossible  burden  zvith  Heber 
eliminated.  Even  had  Bole  and  his  friends  Heber  and 
Adams  had  their  little  1908  seance  at  Maricopa,  that 
would  not  in  any  respect  prove  that  Bole  disclosed 
such  invention  to  Wilson,  and  which  Wilson  stoutly 
denies.  It  is  not  even  contended  that  such  disclosure 
was  until  along  the  middle  of  January,  191 1,  and  it  is 
significant  that  it  was  in  this  month  that  Wilson  has 
proven  he  got  busily  under  way  and  worked  out  the 
invention  in  connection  with  his  larger  and  stronger 
tee  himself.  Everything  that  Bole  claims  he  does  is  tied 
onto  the  tail  of  Wilson's  procedure.  Outside  of  the  1908 
legend  Bole  does  not  make  a  single  independent  move 
in  his  proofs.  His  entire  case  is  an  attempt  to  tag 
onto  Wilson  and  to  ride  him  into  a  favorable  position 
with  respect  to  this  invention.  This  is  strikingly  evi- 
denced by  Bole's  attempt  to  make  it  appear  that  there 
was  an  earlier  thinner  key  made  for  the  Wilson  reamer 
than  that  made  for  reamer  120  by  Rydgren,  who  says 
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he  made  all  of  the  first  keys  for  the  Wilson  reamers 
and  that  there  was  no  such  thin  key  among  them.  We 
have  shown  that  Bole  admitted  his  falsehood  in  such 
testimony,  as  per  second  paragraph,  page  43,  appel- 
lants' opening  brief. 

As  TO  E.  C.  Wilson  and  the  Agreement  of  Settle- 
ment WITH  Bole  of  February  i,  1913. 

Counsel  for  appellees  on  the  hearing  stated  that 
Wilson  in  this  case  denied  there  was  a  written  agree- 
ment covering  such  statement  and  was  forced  to  admit 
it  upon  its  production  with  his  name  thereon  as  a  wit- 
ness. We  have  endeavored  in  vain  to  find  any  such 
proofs  in  the  record.  W^ilson  in  fact  testifies  [Tr.  p. 
144]  that  he  dictated  that  very  agreement.  What  can 
this  court  say  as  to  this  attempt  to  impeach  Wilson  by 
assertions  not  only  unsupported  by  the  record  but  abso- 
lutely disproven  by  the  record? 

The  reason  that  appellees  are  so  desperate,  as  shozvn 
by  these  taeties,  is  because  they  realise  that  this  court 
must  disbelieve  all  of  appellants'  witnesses  and  abso- 
lutely believe  each  and  every  one  of  appellees'  zvitnesses, 
in  order  to  find  for  Bole  in  any  particular  in  this  case. 
Bole  unsupported  can  not  be  believed  for  the  reasons 
exhaustively  pointed  out,  and  if  his  zvitnesses  are  be- 
lieved and  he  is  thus  bolstered  up,  he  still  cannot  zvin 
on  the  priority  side  of  the  case,  nor  on  novelty, 
because  of  the  anticipatory  fact  of  the  applicants' 
manufacture;  nor  on  the  original  side  of  the  case, 
for  nobody  is  brought  forth  to  testify  that  they 
heard    Bole    disclose    this    key    invention    to    Wilson 
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before  Wilson's  activity  commenced.  Even  Naphas, 
who  is  supposed  to  have  been  present  when  such 
disclosure  was  made  as  alleged,  is  not  asked  about 
it.  Appellees,  can  only  hope  to  tear  dozvn  each  and 
every  one  of  appellants'  witnesses  in  order  to  make 
any  kind  of  quasi  impression  upon  this  court.  The 
impregnability  of  appellants'  case  is  only  emphasised  by 
the  methods  appellees  employ  to  attack  it.  As  thereto- 
fore pointed  out,  the  defendants  are  men  of  high  stand- 
ing in  the  community  as  to  business  abihty  as  well  as 
intellectually  (and  we  now,  of  course,  refer  to  the 
brothers  Wilson,  the  active  officers  and  owners  of  the 
defendant  corporation).  No  showing  is  made  to  this 
court  that  any  one  of  appellees'  witnesses  is  more  than 
a  wage-earning  mechanic;  and  while  we  have  all  re- 
spect for  wage-earning  mechanics,  it  is  to  be  borne  in 
mind  that  these  particular  wage-earning  mechanics 
are  all  either  close  friends  and  chums  of  Bole  or  a 
former  wage-earner  (in  the  case  of  Naphas)  in  Bole's 
former  pump  department  of  the  defendants'  business. 
Bole  himself  is  a  graduate  mechanic,  reared  and  helped 
to  the  front  by  Wilson;  and  the  point  we  wish  to  make 
as  to  the  vocations  of  Bole  and  all  his  witnesses  is  this, 
namely,  that  they  are  all  or  have  been  fellow-workers 
or  chums,  having  every  inclination  to  hang  together  in 
an  attempt  of  one  of  their  number  to  wreak  vengeance 
upon  his  former  duped  creditor  and  employer.  Such 
conspiracies  are  found  in  all  vocations  and  walks  of 
life,  but  the  vocations  of  all  these  men  being  the 
same,  and  friendship  aiding,  it  is  clear  to  see 
how    the    Bole-Double    conspiracy    was    worked     up 
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and  put  into  effect.  Bole  was  able  to  lay  the 
1908  scene  for  history  "manufacture"  at  Maricopa, 
where  his  two  mechanic  chums,  Heber  and  Adams, 
stood  ready  to  help  him  out  with  testimony  after  the 
alleged  fact;  and  with  Naphas  on  his  side  as  a  fore- 
man in  his  Los  Angeles  business,  he  was  able  to  make 
such  attempts,  feeble  as  they  were,  to  show  some  con- 
nection with  the  Wilson  activity  in  191 1.  We  respect- 
fully submit  this  version  of  Bole's  machinations,  backed 
up  by  Wilson's  competitor  Double's  willing  co-opera- 
tion, as  the  motif  of  the  whole  complainant  perform- 
ance. 

A  significant  admission  by  counsel  for  appellees  on 
the  hearing,  which  is,  of  course,  made  necessary  by 
the  record,  was  to  the  effect  that  Wilson  held  the 
sketch  Wilcox  and  W.  W.  Wilson  saw  at  the  confer- 
ence of  February  3,  191 1,  or  thereabouts.  //  Bole 
made  such  a  sketch  at  that  time  or  made  that  sketch, 
why  didn't  somebody  see  Bole  zvith  it,  or  see  him  make 
it?  Again  we  put  the  query  ivhy  Bole  gave  no  version 
of  this  occurrence  at  zuhich  he  says  he  zt>as  present,  for 
he  is  proven  to  have  been  present  by  the  imimpeached 
testimony  of  three  zvitnesses,  and  his  presence  at  that 
conference  is  circumstantially  proven  by  the  fact  that  it 
zvas  his  suggestion  there  made  to  ''pry  up  the  key" 
that  zvas  first  adopted  and  found  to  be  of  no  utility, 
and  furthermore,  because  his  alleged  sketch  of  Janu- 
ary 2/,  igii,  is  of  a  key  remover  for  prying  up  the 
key.  Why  didn't  Bole  at  that  conference  disclose  to 
Wilson  the  zvcdging  up  of  the  key  and  driving  it  out, 
which  is  zvhat  he  and  the  Maricopa  witnesses  say  zvas 
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disclosed  by  him  in  ipo8f  Why  did  Bole  disclose  an 
unadopted  method  of  key  removing  if  he  knezv  of  a 
better  method  and  of  in  fact  the  method  zvhich  Houriet 
had  to  teach  the  shop  after  this  conferencef  At  this 
point  let  us  show  how  counsel  for  appellees  in  his  brief 
has  garbled  the  record  about  this  matter  of  removing 
the  key  and  Houriet's  connection  with  it,  in  an  attempt 
to  make  it  appear  that  Bole  had  something  to  do  with 
removing  it.  Appellees  state,  page  47  of  the  brief: 
"Mr.  Houriet  asserts  that  he  should  judge  he  put  in 
and  took  out  the  key  two  or  three  times  by  means  of  a 
cape  chisel  before  he  called  Mr.  Knapp's  attention  to 
it,  and  leaves,  as  the  result  of  his  testimony  in  response 
to  the  court's  questions,  the  impression  at  last  that  he 
never  succeeded  in  removing  the  key  in  any  other 
manner." 

Now,  Houriet  does  not  testify  that  he  removed 
the  key  at  any  time  by  means  of  the  cape  chisel. 
Houriet's  testimony  [Tr.  p.  691]  in  this  respect  is  as 
follows : 

"Q.  How  many  times  did  you  take  it  out  and  put 
it  in  before  you  called  Knapp's  attention  to  it?  A. 
Well,  I  should  judge  I  took  it  out  two  or  three  times. 
At  first  I  tried  it  with  a  chisel  and  then  I  picked  up  a 
file  there,  and  I  said,  'Anything  that  is  tapered  like 
that  is  good  to  take  it  out.'  " 

This  is  important,  because  this  whole  matter  of  key- 
removing  involves  Houriet's  discovery  of  zvedging  up 
the  key  and  then  driving  it  out,  which  is  a  very  differ- 
ent thing  from  prying  it  up  and  driving  it  out,  which 
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was  Bole's  suggestion  to  Wilson  and  which  was  found 
to  be  impracticable,  and  the  means  for  which  purpose 
disclosed  in  Bole's  Exhibit  January  27,  191 1,  Sketch  in 
evidence,  was  found  to  be  inoperative  and  of  inutility 
in  court  at  the  final  hearing  of  this  case,  as  pointed 
out  on  argument.  This  sketch  is  in  evidence  as  Com- 
plainant's Exhibit  E,  the  original  of  same  having,  as 
Your  Honors  will  remember,  been  forwarded  by  the 
Patent  Office  for  the  consideration  of  this  appellate 
court. 

Proceeding  further  with  the  calling  of  attention  to 
the  outright  inconsistency  between  appellees'  brief  and 
the  record  and  facts  we  quote  again  from  that  brief, 
page  16,  to-wit: 

"It  is  shown  that  both  Mr.  Wilson  and  Mr.  Bole 
were  making  sketches  before  any  of  the  witnesses  ob- 
served anything  of  this  conversation  or  heard  any- 
thing of  it." 

There  is  no  such  showing  on  the  record  whatsoever. 
The  witness  Wilcox  testifies,  [Tr.  p.  248,]  that  Wilson 
had  a  piece  of  yellow  paper  in  his  hand  and  a  pencil. 
This  is  the  nearest  resemblance  in  the  record  we  find 
to  any  such  occurrence,  in  that  it  refers  to  a  pencil, 
and  that  only  in  Wilson's  hand.  Wilcox  again  testifies 
[Tr.  p.  253 1  that  he  did  not  see  the  parties  concerned 
doing  anything  at  the  shipping  desk  and  they  all  had 
their  backs  to  him.  This  testimony  similarly  contra- 
dicts the  statement  of  the  appellees'  brief  on  page  18, 
"that  both  E.  C.  Wilson  and  Mr.  Bole  had  pencils  in 
their  hands  and  were  making  a  sketch."  Wilcox  tes- 
tifies, [Tr.  p.  260]  that, 
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*'I  am  not  positive  that  Mr.  Bole  had  a  pencil  in  his 
hand.  It  is  possible  that  he  had.  I  will  not  say  that 
he  didn't  have,  and  I  will  not  say  that  he  did,  but  I 
am  positive  that  Mr.  Wilson  had  a  pencil  in  his  hand, 
and  he  tapped  the  paper  something  like  that,"  (illus- 
trating). 

We  search  in  vain  for  any  part  of  the  record  which 
supports  the  statement  that  Bole  made  any  sketch 
whatever  at  this  conference. 

Appellees'  brief  likewise  states,  page  ip: 
''If  then  reliance  is  to  be  given  to  the  testimony 
of  the  defendants'  witness,  Wilcox,  that  the  sketch  was 
made  at  the  shipping  desk,  it  is  apparent  that  Mr. 
W.  W.  Wilson  can  know  nothing  as  to  who  made  the 
sketch." 

This  same  testimony  of  Wilcox,  top  of  page  253  of 
the  record,  absolutely  refutes  any  such  statement  by 
counsel  for  appellees.  If  this  statement  of  counsel  is 
supposed  to  be  a  quotation  of  the  testimony  or  of  the 
substance  of  anything  in  the  testimony,  it  is  an  untrue 
statement,  for  there  is  no  such  testimony.  No  witness 
in  this  case  has  stated  that  Wilson  made  any  sketches 
at  that  desk,  and  certainly  Wilcox  does  not  say  that 
any  sketch  was  made  at  that  shipping  desk.  The  ap- 
pellees are  such  carping  critics  of  the  testimony  of 
appellants'  witnesses  if  perchance  their  words  reflect 
a  variance  of  two  or  three  strides  in  the  rear  of  the 
defendants'  shop,  as  applicable  to  shifting  from  the 
positions  they  may  have  assumed  at  one  portion  of 
the  general  get-together  talk  to  another  portion  thereof, 
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that  it  is  very  interesting  to  note  that  Bole  is  not  sure 
whether  it  was  191 1  or  1913  that  he  performed  his 
alleged  trick  of  removing  the  key.  (See  appellees' 
brief,  bottom  of  page  52,  top  of  page  53.) 

Referring  again  to  appellees'  brief,  bottom  of  page 
57,  top  of  page  ^8,  that  Wilson  is  forced  by  the  pro- 
duction of  the  Kibele  letter  to  change  his  testimony 
and  place  the  time  of  Houriet's  alleged  discovery  prior 
to  the  date  of  that  letter,  this  is  not  borne  out  bv  the  tes- 
timony of  Wilson  [Tr.  p.  161],  and  is  an  absurd  obser- 
vation anyway,  inasmuch  as  the  Kibele  letter  [Tr.  p. 
153]  puts  Wilson  on  record  as  liaving  written  under 
date  of  February  28,  191 1,  ''either  end  can  be  pried  up 
with  a  screw  driver  or  coal  chisel,  and  can  be  driven 
right  out."  Now,  this  was  some  twenty-five  days  after 
Bole  had  said  this  could  be  done  at  the  conference,  and 
Wilson  was  adopting  what  Bole  had  suggested.  It  may 
have  been  that  day  or  a  week  or  two  weeks  later  that 
Houriet  made  his  discovery,  but  it  is  evident  that  it 
was  not  made  at  that  time  or  Wilson  would  have  told 
Kibele  that  the  key  could  be  wedged  up  and  pried 
out,  which  is  what  Houriet  discovered.  AA'ilson 
was  simply  taking  the  foolish  and  useless  teaching  of 
Bole,  which  was  all  that  Bole  ever  taught  about  this 
key,  and  that  concerned  its  use  and  not  its  production. 
Furthermore,  the  record  shows  that  Wilson  realized 
the  key  could  somehow  be  pried  up,  and  there 
was  a  lever  in  the  shop  which  could  do  it  and 
which  did  do  it,  and  one  of  which  was  shipped  with 
the  first  single-piece  key  reamer  sent  out.  [Tr.  p.  766.] 
Where  is  Wilson  shown  to  have  changed  his  testimony 
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as  to  this  matter?  This  is  a  vital  matter  from  ap- 
pellees' standpoint,  inasmuch  as  Bole  tries  to  ride  into 
this  issue  on  the  nightmare  of  an  improper  method  of 
key-removing. 

The  deviousness  of  assertions  of  counsel  for  appel- 
lees in  this  case  is  only  of  a  piece  with  that  of  his  own 
witnesses,  as,  for  instance,  that  of  Bole  himself,  as 
quoted  from  bottom  of  page  62,  appellees'  brief,  to  the 
effect  that  this  description  was  not  among  the  written 
matter.  That  Bole  in  another  place  in  his  testimony 
said  the  description  was  among  the  written  matter  is  a 
fact,  as  per  his  answer  to  question  40,  p.  592,  Tr. : 
"As  I  went  along  in  the  letter,  I  described  the  new  style 
reamer  and  with  each  description  I  drew  a  sketch." 
This  testimony,  of  course,  is  denied  by  both  Willard 
and  W.  W,  Wilson.  Appellees  state  (p.  6"],  brief) 
that  Bole's  testimony  is  corroborated  as  to  the  mailing 
in  to  defendants  the  order  for  the  modified  reamer 
embodying  the  invention  in  issue,  as  they  put  it.  There 
is  no  such  corroborating  testimony,  and  Adams,  Bole's 
own  witness  and  chum,  testifies  that  he  did  not  see  Bole 
make  out  any  order  or  mail  it  on  the  day  that  he  took 
the  reamer  order  at  Maricopa  in  September,  1908,  [see 
Tr.  p.  634],  as  follows: 

'*Q.  And  you  didn't  see  him  send  an  order  off  for 
a  reamer  that  night,  did  you?    A.    No,  sir. 

"0.     Didn't  see  him  make  out  any?    A.    No,  sir. 

"O.  Did  you  talk  about  a  reamer  that  evening?  A. 
We  did  not. 

"Q.  You  didn't  see  him  make  out  an  order  at  all  on 
that  day  or  on  that  trip?    A.    I  did  not." 
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This  order  was  filled  by  a  regular  Wilson  stock 
reamer,  all  as  we  have  referred  to  in  our  opening 
brief. 

Again,  we  state  that  counsel's  assertion,  on  page  /^, 
that  Wilson  ever  insisted  a  single-piece  key  could  not 
be  removed  by  driving  the  tang  end  of  a  file  under  the 
key  is  made  out  of  whole  cloth.  There  is  no  such  testi- 
mony in  the  record,  and  this  is  an  untruthful  state- 
ment. 

Again,  on  page  93  of  appellees'  brief  it  is  stated  that 
the  court  held  and  was  thoroughly  convinced  that  Mr. 
Bole  was  the  inventor  and  had  disclosed  the  invention 
to  Mr.  Wilson.  There  is  no  such  showing  in  the  record, 
and  the  opinion  of  the  trial  judge,  quoted  at  length  on 
pages  7  to  9,  inclusive,  appellants'  opening  brief,  fails 
utterly  to  set  forth  any  such  holding  on  the  part  of  the 
court.  This  is  one  of  the  singular  aspects  of  the  de- 
cision, namely,  that,  as  we  have  pointed  out  in  our 
opening  brief,  such  strong  and  positive  conclusions  are 
reached  upon  such  unsupporting  bases  of  reasoning 
and  finding. 

Further,  counsel  would  make  it  appear  that  the  date 
of  the  invention  of  the  issue,  or  at  least  as  far  as 
Wilson  is  concerned,  should  be  found  to  be  February  3, 
191 1,  particularly  inasmuch  as  he  is  desirous  of  making- 
it  out  that  Bole  disclosed  this  to  Wilson  on  or  about 
that  date.  We  have  pointed  out  in  our  opening  brief 
that  Wilson  testified  he  made  the  sketches,  including 
the  single-piece  key,  which  sketches  were  disclosed 
to  W.  W.  Wilson,  Wilcox  and  Bole  at  the  February 
3rd    conference,    some    time    before    that    conference. 
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This  is  corroborated  by  W.  W.  Wilson,  who  testifies 
[Tr.  p.  272]  : 

''As  I  remember  it,  I  asked  Mr.  Wilson  whether  or 
not  he  would  use  the  same  kind  of  a  key  he  used  in 
the  old  reamer;  and  he  said  No,  he  was  going  to  get 
one  up  with  a  single  piece.  He  thought  it  would  not 
give  the  trouble  of  wedging  against  the  plug." 

It  w^ill  be  seen  that  the  date  of  this  talk  must  have 
been  on  the  26th  of  January,  191 1,  when  the  Pacific 
Iron  Works  order  for  the  12^ -inch  tee  was  received. 
The  further  testimony  of  Willard  [Tr.  p.  300]  and  of 
Wilson,  analyzed  in  appellants'  opening  brief,  thor- 
oughly corroborates  Wilson  as  to  his  production  of  this 
invention  prior  to  this  conference  of  February  3rd. 

Appellees'  Brief,  page  13: 

''There  is  no  pretense  on  the  part  of  defendants  that 
at  any  other  time  Mr.  Wilson  was  the  original  in- 
ventor or  that  he  made  and  used  underreamers  embody- 
ing the  invention  without  Mr.  Bole's  knowledge." 

Wilson  docs  claim  to  be  the  original  inventor  prior 
to  that  time.     See  his  testimony  [Tr.  p.  104]  : 

"The  idea  of  the  single-piece  key  had  occurred  to 
me  on  many  occasions  before  this  order  was  made  up, 
namely,  before  February  3,  191 1.  As  early  as  1906 
or  seven  I  had  devised  this  2-piece  key  type,  and  in 
designing  that  type  of  reamer  dififerent  ideas  of  single- 
piece  keys  had  occurred  to  me,  *     '''     '^'" 

See  also  testimony  [Tr.  p.  105]  : 
"We  went  over  them  very  carefully  at   that   time, 
January  26,  191 1,  and  I  then  made  up  my  mind  that  it 
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was  possible  to  make  a  single-piece  key  which  might 
overcome  a  few  of  the  minor  troubles  we  had  had 
with  the  double-key  type.  *  *  *  j  made  sketches  of 
them,  and  thought  them  over  and  studied  over  them  at 
home,  and  I  could  not  determine  in  my  own  mind 
which  was  the  better  form  of  those  keys  to  try  out 
first  in  this  new  type  of  reamer." 

The  testimony  likewise  last  above  referred  to  cor- 
roborates all  this. 

Appellees'  Brief,  page  15: 

"That  no  such  conference  was  called  and  that  Mr. 
E.  C.  Wilson  is  drawing  upon  his  imagination  that  he 
called  such  a  conference  for  such  purpose  is  established 
beyond  the  peradventure  of  doubt." 

We  have  above  pointed  out  how  conclusively  it  has 
been  established  as  a  matter  of  history  that  this  con- 
ference took  place.  Willard  has  stated  that  there  were 
many  similar  conferences  or  discussions  and  therefore 
it  was  hard  for  him  to  remember  any  one  of  them  in 
particular.     [See  his  testimony,  Tr.  p.  322.] 

Appellees'  Brief,  page  16: 

So  also  here  again,  to  advert  to  the  question  of 
burden  of  proof  in  this  case,  counsel  says: 

"The  burden  of  proving  that  E.  C.  Wilson  made  that 
sketch  and  made  it  as  his  independent  conception  of 
this  invention  rests  upon  the  defendants." 

We  have  shown  beyond  a  shadow  of  doubt  that 
legally  the  entire  burden  of  proof  was  shifted  to  ap- 
pellees by  the  anticipatory  fact  of  Wilson's  manufac- 
ture.    That  burden  can  not  be  shifted  back  to  appel- 
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lants  until  it  has  been  carried  to  the  end  of  the  trial 
by  appellees.  Therefore,  it  was  not  incumbent  upon 
Wilson  to  make  out  an  earlier  date  of  invention  than 
that  of  the  order  of  February  3,  T911,  but  rather  the 
burden  is  upon  complainants  to  show  that  Bole  inde- 
pendently invented  the  subject  of  the  patent  and  dis- 
closed it  to  Wilson  before  that  time.  This  Bole  has 
utterly  failed  to  do,  as  we  have  previously  pointed  out. 
Even  if  he  did,  we  insist  that,  upon  the  very  conten- 
tions of  appellees  they  are  absolutely  barred  in  this 
case  by  estoppel  as  operating  against  Bole. 

Appellees'  Brief,  page  16: 

"He  is  impeached  by  the  testimony  of  his  own  wit- 
nesses as  to  the  alleged  calling  of  such  conference." 

A  most  remarkable  situation  has  developed  in  this 
case,  particularly  on  the  argument  and  as  shown  by 
the  general  trend  of  appellees'  brief,  namely,  that  while 
appellees'  counsel  as  an  act  of  grasping  at  straws,  at- 
tempts to  tear  to  pieces  the  doings  at  the  conference 
of  February  3,  191 1,  while  for  that  purpose  tacity  ad- 
mitting that  conference  as  an  actual  occurrence,  the 
complainant  Bole,  testifying  on  his  own  behalf,  has 
insisted  that  no  such  conference  took  place.  There- 
fore, counsel  is  in  effect  admitting  that  his  own  witness- 
appellee  is  untruthful  and  in  error,  which  is  an  act  of 
automatic  impeachment  requiring  no  further  comment. 
Bole  is  the  only  party  alleged  to  have  been  present  at 
that  conference  who  denies  that  such  a  conference  or 
meeting  was  held.  All  of  the  other  witnesses,  even  in- 
cluding Willard  and  Knapp,  either  admit  that  there 
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was  such  a  conference  or  general  discussion  or  merely 
state  their  failure  to  recollect  same.  How  significant 
it  is  that  appellee  Bole  is  the  only  person  contending 
that  there  was  no  such  conference,  while  we  have  his 
counsel  admitting  the  conference  by  his  very  attempts 
to  show  that  at  that  conference  Bole  disclosed  the  in- 
vention to  Wilson.  As  to  these  matters  see  testimony 
of  Willard  [Tr.  p.  322].  As  to  Bole's  denial  of  such 
conference,  see  Tr.  pp.  499  and  571.  Which  is  the 
court  to  believe,  the  appellee  Bole  or  his  counsel?  In 
other  words,  whose  appeal  is  being  urged,  that  of  the 
appellees  or  the  appeal  on  debate  of  their  counsel? 

Appellees'  Brief,  page  17: 

"The  defense  rests  on  the  impeached  testimony  of 
Mr.  E.  C.  Wilson." 

We  have  hereinabove  in  detail  shown  that  the  party 
Wilson's  testimony  is  corroborated.  It  would  be  diffi- 
cult to  imagine  any  better  corroboration  after  the  con- 
siderable lapse  of  years  than  we  find  in  this  case,  par- 
ticularly in  dealing  with  the  question  of  invention. 

Appellees'  Brief,  page  17: 

"We  have  only  the  testimony  of  Mr.  E.  C.  Wilson 
that  he  conceived  this  invention  before  this  conver- 
sation." 

The  same  observations  apply  as  to  this  statement. 

Appellees'  Brief,  page  19: 

"The  fact  that  he,  (W.  W.  Wilson)  testified  that 
there  was  no  contract  in  writing  in  settlement  between 
the  Wilson  &  Willard  Manufacturing  Company  and 
Mr.  Bole  in  1913" 
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The  testimony  [Tr.  p.  291]  which  is  quoted  from 
the  interference  record  is  to  the  effect  that  a  receipt 
was  given  to  Bole  for  payment  which  he  made  at  that 
time.  It  is  a  matter  of  legal  conclusion  whether  that 
receipt  was  a  mere  naked  receipt  or  a  settlement. 

Appellees'  Brief,  page  20: 

''While  W.  W.  Wilson  has  the  impression  and  at- 
tempts to  state  positively  that  his  brother,  E.  C.  Wil- 
son, had  several  sketches  in  his  hand  of  different  shapes 
of  keys  at  this  time,  Mr.  Wilcox  point-blank  says  there 
was  only  one  that  he  saw."     [Tr.  p.  294.] 

See  testimony  of  W^ilcox  [Tr.  p.  243],  which  in 
a  measure  corroborates,  quite  contrary  to  contradicting, 
the  testimony  of  Wilson  and  his  brother: 

"It  was  only  a  few  days  after  I  heard  little  bits  of 
conversation  in  regard  to  the  letter  that  I  saw  some 
sketches  of  a  key." 

"Q.  Under  what  circumstances  did  you  see  those 
sketches? 

"A.  Mr.  E.  C.  Wilson  and  Mr.  R.  E.  Bole  and  Mr. 
A.  G.  Willard  were  standing  at  a  desk,  used  for  a  ship- 
ping clerk's  desk." 

Appellees'  Brief,  page  20: 

"Mr.  Wilcox  testifies  that  he  was  not  a  party  to  the 
conversation  at  all  and  that  after  Mr.  E.  C.  Wilson 
turned  away  from  the  shipping  desk  with  the  sketch 
in  his  hand  and  said  to  Mr.  Bole,  'Oh,  I  know  how  to 
get  it  in  there,  but  I  don't  know  how  to  get  it  out,'  etc." 
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Mr.  Wilcox  does  not  testify  positively  that  he  was 
not  a  party  to  that  conversation.  See  testimony  [Tr. 
p.  253]: 

*'Q.  Do  you  now  think  that  you  took  part  in  this 
conversation  with  regard  to  the  sketch  of  the  single- 
piece  key?     A.    At  that  time? 

"O.    Yes.    A.    No,  sir." 

This  is  merely  another  turn  of  phrase  of  appellees' 
counsel  converting  a  mere  doubt  by  Wilcox  into  what 
he  wishes  to  make  positive  testimony  in  his  favor. 

Appellees'  Brief,  page  21 : 

"Mr.  Wilcox  says  he  took  no  part  in  the  conversa- 
tion whatever." 

This  is  a  repetition  of  the  same  erroneous  construc- 
tion upon  the  testimony  of  Wilcox. 

Appellees'  Brief,  page  21 : 

"But  there  is  a  total  failure  of  any  testimony  what- 
ever by  either  Mr.  W^ilcox  or  W.  W.  Wilson  which 
will  deny  that  the  sketch  had  been  made  by  Mr.  Bole  or 
that  will  establish  that  the  sketch  had  been  made  by 
E.  C.  Wilson." 

There  is  strong  corroboration  of  Wilson's  testimony 
as  to  the  making  of  this  sketch  in  the  portions  above 
pointed  out  in  which  it  is  seen  that  Wilcox  says  that: 

"Mr.  Wilson  had  a  piece  of  yellow  paper  in  his  hand, 
and  a  pencil."     [Tr.  p.  248.] 

Certainly  the  burden  of  proof  being  on  Bole,  we  must 
look  to  him  (but  we  look  in  vain),  for  any  proof  that 
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he  made  any  sketch  at  any  time  as  to  this  invention  and 
showed  it  to  Wilson. 

Appellees'  Brief,  page  21 : 

"There  is  a  total  absence  of  any  corroboration  of 
E.  C.  Wilson's  claim  that  he  made  the  sketch  or  that 
he  explained  the  invention  to  Mr.  Bole  at  this  'mythical 
conference.'  " 

See  testimony  of  W.  W.  Wilson  [Tr.  p.  273]  : 
"And  so  I  stepped  up  to  the  conference  and  saw- 
there  my  brother  had  a  sketch  on  one  piece  of  paper, 
or  several  sketches  on  two  or  three  pieces  of  paper, 
showing  different  types  of  keys.  He  was  explaining 
that  the  old — He  did  not  want  to  use  the  old  two-piece 
key,  but  that  he  had  gotten  up  several  different  de- 
signs of  keys  that  could  be  used  in  this  reamer." 

This  certainly  is  a  corroboration  of  E.  C.  Wilson's 
testimony  on  this  point. 

Appellees'  Brief,  page  25 : 

'Tf  he  (Bole)  was  satisfied  to  permit  Mr.  Wilson 
to  thoroughly  try  out  the  invention  before  settling  with 
him  on  a  royalty,  he  had  a  perfect  right  to  do  so." 

We  have  previously  pointed  out  that  Bole  is  not 
shown  to  have  had  any  invention  which  he  could  permit 
Wilson  to  use,  and  particularly  not  having  any  patent, 
he  had  no  monopoly  and  therefore  his  permission  was 
not  necessary  to  be  obtained. 

Appellees'  Brief,  page  26: 

*'The  relations  were  those  of  joint  interest  in  the 
manufacture  and  sale  of  the  Bole  pump," 
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There  is  nothing  in  this  record  to  support  any  such 
joint  interest.  The  entire  showing  is  that  Wilson  alone 
was  interested  in  the  reamer  matters  at  the  shop  and 
that  Bole  was  simply  a  customer  of  Wilson's  company 
in  that  that  company  manufactured  his  pumps  for  him. 

Appellees'  Brief,  page  26: 

"Mr.  Bole  was  not  in  financial  condition  to  manu- 
facture under-reamers" 

It  is  plain  from  the  evidence  in  this  case  that  Bole 
did  not  need  to  manufacture  an  underreamer  to  try 
out  the  invention,  as  all  that  was  necessary  for  him  to 
do  was  to  make  up  a  key,  which  was  an  easy  and  in- 
expensive blacksmithing  job,  and  then  try  it  out  in 
one  of  the  defendants'  underreamers,  which  was  built 
for  the  use  of  the  two-piece  key.  There  never  was  a 
more  simple  proposition  in  trying  out  an  invention 
than  that  offered  in  this  case,  as  it  required  no  altera- 
tion of  any  of  the  other  parts  of  the  reamer  in  order 
to  use  the  single-piece  key  in  place  of  the  two-piece  key. 
We  pointed  out  in  our  opening  brief  that  the  witness 
Adams  stated  in  the  repair  work  at  Maricopa  two- 
piece  keys  were  made  for  Wilson  reamers,  and  the 
making  of  a  one-piece  kev  was  even  a  more  simple  job 
than  the  making  of  a  two-piece  key.  The  question  of 
expense  was  not  to  be  considered  anyway. 

Appellees'  Brief,  page  26: 

"no  testimony  of  any  other  person  than  E.  C.  Wilson 
himself,  tending  to  show  any  knowledge,  on  the  part 
of  any  of  the  witnesses  produced  on  behalf  of  the  de- 
fendants, whether  Mr.  E.  C.  Wilson  was  the  originator 
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of  this  invention  or  whether  he  made  the  sketch  which 
he  is  alleged  to  have  had  during  this  conversation  of 
February  3,  191 1," 

We  have  already  elaborated  upon  the  fallacy  of  this 
contention,  and  shown  how  thoroughly  Wilson  is  cor- 
roborated by  Willard  and  W.  W.  Wilson  and  Wilcox 
in  these  particulars. 

Appellees'  Brief,  page  2"]'. 

"And  Mr.  Knapp  was  not  there." 
(at  the  conference  of  February  3,  191 1.)     Mr.  Knapp 
does  not  testify  that  he  was  not  present.     He  simply 
does  not  remember  being  present  [Tr.  p.  235];: 

"I  don't  remember  being  present  at  any  conference 
of  that  kind." 

E.  C.  Wilson,  W.  W.  Wilson  and  C.  E.  Wilcox  all 
testify  that  he  was  present.  What  probably  had  super- 
seded the  impression  of  that  conference  in  Knapp's 
mind  was  the  making  of  the  sketch  by  Wilson  on  the 
palm  of  his  hand  the  same  day  or  within  a  day  or  two, 
whereby  Knapp  was  instructed  as  to  making  under- 
reamer  120  and  supplying  the  single-piece  key.  In 
other  words,  Knapp  apparently  remembers  what  oc- 
curred this  same  day  about  this  key,  but  remembers  the 
more  important  matter  concerning  the  instructions  he 
received. 

Appellees'  Brief,  page  29: 

"From  his  testimony  on  cross-examination  he  would 
have  us  believe  that  this  conversation  in  which  he  says 
Mr.  Wilcox  and  his  brother  Mr.  W.  W.  Wilson,  took 
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part,    took  place  before   they    (E.    C.   Wilson,   A.    G. 
Willard  and  Mr.  Bole)  went  to  the  shipper's  desk." 

Such  is  not  the  testimony  [see  Tr.  p.  172]  : 
*'I  don't  remember  whether  they  were  there  at  the 
first  or  not." 

Also  see  testimony  same  witness  [Tr.  p.  171I: 

"Q.  Were  you,  Mr.  Bole  and  Mr.  A.  G.  Willard  at 
that  shipper's  desk  prior  to  turning  to  the  under- 
reamer,  and  prior  to  your  making  the  remark  with  a 
sketch  ia  your  hand,,  that  you  saw  how  the  single  piece 
key  could  be  gotten  into  the  reamer,  but  did  not  see 
how  it  could  be  gotten  out,  or  words  to  that  effect,  and 
Robert  E.  Bole  spoke  up  and  said.  Try  it  out'? 

A.     I  think  not. 

Q.  By  Mr.  Lyon:  Are  you  prepared  to  state  posi- 
tively that  you  were  not  there? 

A.  I  am  prepared  to  state  positively  that  the  firsi- 
tiine  I  said  that  I  did  not  see  how  I  could:  pry  it  out 
was  before  we  went  to  the  table,  before  we  went  to 
the  desk." 

This  makes  it  quite  clear  that,  as  Wilson  has  stated, 
he  probably  made  that  observation  several  times,  name- 
ly,, before  and  after  going  to  that  shipper's  desk. 

Appellees'  Brief,  page  29: 

"he  says  that  it  was  in  the  latter  part  of  the  con- 
ference that  A.  G.  Willard,  Mr.  Bole  and  he  were  at 
the  shipper's  desk  and  that  they  were  not,  prior  to  the 
conversation  which  he  repeated,  together  at  this  ship- 
ping desk  discussing  anything  or  making  any  sketches." 
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As  to  this  see  Tr.  pp.  i68,  169,  in  which  it  will  be 
found  this  witness  was  questioned  with  a  limitation  to 
both  discussing  and  making  sketches.  He  answers  nat- 
urally in  the  negative,  which  is  in  accordance  with  his 
testimony  that  he  made  no  sketches  at  that  desk.  It  is 
evident  that  there  may  have  been  discussions  at  that 
desk  relative  to  prying  out  the  key  without  any  sketches 
being  made. 

Appellees'  Brief,  page  30: 

"Then  he  says  that  Mr.  Willard,  Mr.  Bole,  Mr. 
Knapp,  and  his  brother,  W.  W.  Wilson,  were  present 
when  the  talk  started." 

This  is  not  according  to  the  testimony,  as  see  Tr. 
p.  167: 

"O.     Who  was  present  when  that  talk  started? 

A.  Mr.  Arthur  G.  Willard,  Mr.  Robert  E.  Bole, 
and  I  believe  Mr.  Knapp  and  Mr.  W.  W.  Wilson." 

It  is  to  be  noted  that  Wilson  did  not  state  positively 
that  Knapp  and  his  brother  were  present  in  the  begin- 
ning. It  is  evident  that  counsel  is  trying  to  pile  up 
inconsistencies  where  none  exist. 

Appellees'  Brief,  page  30: 

*'He  does  positively  state  that  after  they  had  been 
discussing  the  matter  a  little  while  he  asked  C.  E. 
Wilcox  about  it." 

This  is  another  mistake  of  the  testimony.  See  Tr. 
p.  167: 

"O.  Did  you  invite  him  to  take  part  in  the  confer- 
ence? 
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A.  I  don't  remember  whether  I  invited  him  to  or 
not.  I  think  if  I  remember  rightly  he  came  up  after 
we  had  been  discussing  the  matter  a  httle  while  and  I 
asked  him  about  it. 

Q.  Did  he  make  any  remark  of  any  kind  during 
that  alleged  conference? 

A.     I  don't  remember  whether  he  did  or  not." 

It  is  seen  that  there  is  no  positive  statement  in  this 
respect,  but  only  a  recollection,  which  might  have  been 
in  error,  and  it  is  not  a  material  detail  anyway. 

Appellees'  Brief,  page  30: 

"He  testifies,  [Tr.  p.  168I  that  he  does  not  remem- 
ber whether  they  were  at  the  shipping  desk  before  the 
conversation  which  he  detailed  took  place." 

That  is  not  the  testimony.  The  questions  and 
answers  are  as  follows: 

*'Q.  At  what  time  during  that  conference  were  you, 
A.  G.  Willard  and  Robert  E.  Bole  at  the  shipper's 
desk? 

A.     Probably  the  latter  part  of  the  conference. 

O.  Were  you  not  there  before  going  over  to  the 
underreamer? 

A.     I  don't  remember. 

Q.  Prior  to  the  conference  taking  place,  at  which 
you  took  part,  A.  G.  Willard  took  part,  Robert  E.  Bole 
took  part,  your  brother,  W.  W.  Wilson,  took  part,  and 
you  think  C.  E.  Wilcox  took  part,  and  Knapp  you 
think  was  present, — prior  to  that  conference  at  this 
underreamer  were  vou  with  Robert  E.  Bole  and  A.  G. 
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Willard  at  this  shipping  desk  discussing  and  making 
sketches  f 

A.     Prior  to  the  conversation? 

O.  Prior  to  the  conversation  that  you  have  re- 
ferred to." 

A.     No,  sir." 

This  testimony  is  not  one  of  doubtful  memory,  but 
is  positive  to  the  effect  that  Wilson  was  not  at  that 
desk  prior  to  that  time,  discussing  and  making  sketches. 
As  seen  above,  Wilson  admits  that  he  may  have  been 
at  the  shipping  desk  prior  to  these  conversations.  The 
point  is  that  Wilson  insists  he  made  no  sketches  at  the 
shipping  desk  at  that  conversation.  His  testimony  is 
consistently  that  he  had  these  sketches  when  he  came 
to  the  conferences,  as  above  pointed  out. 

Appellees'  Brief,  page  30: 

"Then  again  in  the  next  breath  he  states  positively 
that  he  was  not  at  the  shipper's  desk  prior  to  such  con- 
versation." 

The  same  observations  and  testimony  apply  here. 
This  is  a  wilful  misrepresentation  of  Wilson's  testi- 
mony, and  Wilson  only  stated  he  was  not  discussing 
and  making  sketches  at  the  shipper's  desk  prior  to  such 
conversations.  Counsel  clearly  garbles  the  testimony 
to  construct  another  piece  of  distorted  evidence.  See 
also  Wilson  testimony  [Tr.  p.  171]  : 

'T  am  prepared  to  state  positively  that  the  first  time 
I  said  that  I  did  not  see  how  I  could  pry  it  out  was 
before  we  went  to  the  table,  before  we  went  to  the 
desk." 
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Again  we  reiterate  that  it  is  evident  that  Wilson 
made  the  prying  out  remark  before  and  after  going 
to  the  desk  and  may  have  made  it  a  number  of  times. 

All  of  this  line  of  testimony  thoroughly  contradicts 
counsel's  contentions  that  the  testimony  of  Wilson  and 
of  W.  W.  Wilson  and  Wilcox  is  not  consistent  in  re- 
gard to  the  time  when  this  prying  out  conversation  took 
place,  namely,  whether  before  or  after  Wilson,  Bole 
and  Willard  went  to  the  shipper's  desk.  This  prying 
out  remark  was  doubtless  repeated  a  considerable  num- 
ber of  times,  as  that  question  of  removing  the  key  was 
one  of  the  vital  topics  of  the  conversation.  Wilson  had 
completed  the  invention  of  this  key  and  several  other 
forms  and  was  simply  getting  the  expressions  of  his 
shop  people  as  to  the  relative  merits  thereof  and  as  to 
how  this  particular  key  could  be  removed  when  once 
in  place,  or  as  to  possibly  trying  out  one  or  more  of 
such  keys  in  reamer  120.  He  tried  out  this  single-piece 
key  and  found  it  so  satisfactory  that  he  never  had  to 
try  out  any  of  the  others. 

Appellees'  Brief,  page  31: 

**And  this  discrepancy  exists  in  regard  to  every  fact 
save  and  except  that  Mr.  E.  C.  Wilson  admitted  after 
there  had  been  this  conversation  that  he  did  not  know 
how  to  get  the  key  out." 

We  contend  that  there  are  no  essential  discrepancies. 
The  point  is  that  Wilson  had  one  or  more  sketches  at 
that  time  and  that  Wilcox  and  W.  W.  Wilson  saw  them 
and  there  was  a  discussion  about  prying  out  the  key, 
and  that  is  all  that  is  necessary  to  be  proven  to  support 
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appellants'  contentions  of  disclosure  with  sketches  at 
that  date,  including  disclosure  to  Bole.  We  have 
shown  that  W.  W.  Wilson  testifies  that  Wilson  was 
explaining  different  designs  of  keys  and  that  he,  Wil- 
son, had  been  working  on  those  designs  of  keys  prior 
.to  the  conference.    [Tr.  pp.  273  and  293.] 

Appellees'  Brief,  page  31: 

'*Is  it  not  a  fair  inference  to  draw  that  if  any  such 
conversation  ever  took  place,  the  sketch  which  Mr. 
Wilson  held  in  his  hand  at  that  time  was  a  sketch 
which  Mr.  Bole  had  made?" 

What  is  there  to  support  any  such  inference?  No 
one  testified  that  he  saw  Bole  make  any  such  sketch, 
or  that  he  had  any  such  sketch  at  this  time,  and 
Bole  denies  that  he  zvas  present  at  any  siieh  con- 
ference. At  no  place  in  the  record  does  Bole  testify 
that  he  ever  furnished  any  sketch  for  Mr.  Wilson.  Tf 
Bole  had  been  explaining  that  sketch  instead  of  Wilson, 
Bole  would  have  had  it  in  his  hand  and  would  have 
been  the  man  to  have  been  seen  by  Wilcox  with  the 
pencil  in  his  hand.  On  the  other  hand,  Wilcox  states 
that  Wilson  had  the  sketch  in  his  hand  and  had  the 
pencil  in  his  hand.  Wilson  has  proved  that  he  had 
been  working  on  that  and  other  designs  of  keys  for 
several  days  prior  to  that,  and  Bole  at  no  place  in  the 
record  makes  any  contention  of  having  worked  on  any 
key  design  prior  to  that  time  excepting  in  190S,  the 
January  27,  191 1,  sketch  being  for  a  key-remover  and 
not  for  a  key  design.  There  is  the  hole  in  the  case 
through  which  all  of  the  substance  of  Bole's  conten- 
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tions  must  leak  out,  namely,  that  at  this  very  time 
when  the  key  matter  was  uppermost  in  the  shop  Bole 
made  no  contentions  in  the  one  piece  of  evidence  he 
produced  pertinent  to  such  period,  that  he  was  claim- 
ing anything  pertinent  to  the  key,  this  alleged  sketch 
showing  that  he  was  claiming  a  useless  key-remover. 
Certainly  no  sane  man  would  make  a  sketch  to  per- 
petuate the  one  thing  of  two  which  had  no  value  if  he 
could  lay  claim  to  the  other  of  the  two  things  which 
was  the  thing  essentially  of  value. 

Appellees'  Brief,  page  32: 

"It  is  admitted  that  Mr.  Bole  knew  how  to  remove 
such  a  key  and  it  is  admitted  that  Mr.  Bole  disclosed 
how  to  remove  the  key." 

Bole  is  shown  to  have  done  nothing  more  than  to 
suggest  prying  the  key  up  and  driving  it  out.  His  fail- 
ure to  remove  the  key  in  the  court  room  with  the  tool 
which  he  says  he  devised  proves  conclusively  that  he 
did  not  know  how  to  remove  the  key.  It  is  to  be  borne 
in  mind  that  he  is  supposed,  from  his  own  testimony 
and  that  of  Heber  and  Adams,  to  have  known  the 
proper  way  to  remove  the  key  in  1908,  namely,  to 
wedge  it  up  and  pry  if  oitf,  zvhich  Honriet  found  to  be 
the  proper  method. 

Appellees'  Brief,  page  32 : 

"Yet  it  is  on  the  testimony  of  the  defendant  E.  C. 
Wilson  alone  that  the  defendants  must  rely  to  prove 
that  E.  C.  Wilson  was  the  originator  of  this  invention." 
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This  has  been  gone  over  very  thoroughly  herein- 
above, in  pointing  out  the  corroboration  of  Wilson  as 
to  his  testimony  in  these  respects. 

Appellees'  Brief,  page  34: 

'*Mr.  Knapp,  called  by  defendants  and  employed  as 
foreman  in  defendants'  shop,  says:     *     *    ^'" 

Counsel  makes  a  misstatement  here,  and  must  have 
known  it,  as  the  testimony  of  Mr.  Knapp  that  he  was 
an  employee  of  the  defendant  corporation  at  the  time 
he  testified  in  this  case,  is  as  follows: 

"O.  You  are  not  connected  with  them  at  the  present 
time,  are  you? 

A.     No,  sir."     [Tr.  p.  199.I 

Appellees'  Brief,  page  34: 

"Mr.  Bole  testifies  that  he  made  the  sketch  of  the 
single-tee  key  that  the  workman  used.  Mr.  Rydgren 
testifies  he  had  a  sketch." 

As  to  this,  see  testimony  of  Mr.  Knapp  [Tr.  p.  210]  : 
*'Q.     Did  you  receive  instructions  as  to  the  making 
over  of  this  reamer  No.  120  from  anybody  other  than 
the  defendant,  E.  C.  Wilson?    A.    No,  sir." 

"0.  [Tr.  p.  209.]  To  your  knowledge  did  Robert 
E.  Bole,  the  complainant  in  this  case,  give  any  instruc- 
tions or  assistance  by  any  act  or  word  of  mouth  in 
connection  with  making  over  reamer  120  to  include  the 
single-piece  key?    A.    Not  to  my  knowledge." 

See  also  testimony  of  Houriet  [Tr.  p.  474]  : 
"O.     From  whom  did  you  receive  your  instructions 
for  making  such  key?    A.    Well,  the  key  was  brought 
to  me  by  the  foreman,  as  near  as  I  can  remember." 
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The  transcript  at  page  689  shows  that  Rydgren,  the 
blacksmith,  who  testified  that  he  made  all  of  the  first 
single-piece  reamer  keys,  was  prevented  by  the  court 
from  testifying  whether  or  not  Bole  gave  any  instruc- 
tions to  him  at  any  time  for  making  any  such  single- 
piece  key.  We  contend  that  it  was  error  of  the  trial 
court  not  to  permit  this  material  testimony.  We  at- 
tempted to  clear  up  this  matter  of  the  sketch  which 
Rydgren  says  he  had,  but  were  not  permitted  to  do  so. 
It  is  to  be  noted  that  Knapp  and  Houriet  completely 
showed  Bole  was  no  source  of  information  regarding 
the  making  of  this  first  key. 

Appellees'  Brief,  page  35: 

"It  is  significant  of  the  utter  unreliability  of  his  testi- 
mony, and  doubtless  so  impressed  the  trial  court,  that 
this  shop  order  does  not  in  any  manner  refer  to  this 
key.     The  shop  order  reads  as  follows:"  etc. 

In  the  first  place,  we  have  pointed  out  that  this  key, 
being  of  simple  design,  was  readily  sketched  by  Wilson 
on  the  palm  of  his  hand  with  a  pencil  for  Knapp,  the 
foreman,  as  Knapp  testified,  and  there  is  the  further 
reason  that  there  was  no  sketch  of  the  key  attached  to 
the  papers  of  order  No.  6904  for  making  over  reamer 
120,  namely,  that  nothing  in  the  record  makes  it  appear 
that  Wilson  had  finally  decided,  the  day  this  order  was 
made  out,  exactly  which  form  of  key  he  would  use. 
He  therefore  instructed  Knapp  to  first  make  up  a 
single-piece  key  that  he  sketched  on  his  hand  for 
Knapp,  the  sketch  of  the  key  finally  adopted  to  be 
added  to  the  order.    And  this  zvas  done.    On  April  22, 
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191 1,  Knapp  made  an  outline  sketch  of  the  single-piece 
key  made  for  reamer  120,  after  it  was  thoroughly  tried 
out  and  the  method  of  removing  it  discovered  by 
Houriet;  and  that  sketch  is  in  evidence  and  is  part 
of  the  record  of  the  order  No.  6904.  So  this  order 
does  contain  a  sketch  of  the  key  which  was  made  as 
soon  as  it  was  finally  determined  to  use  this  key  and 
to  ship  it  with  reamer  120.  This  drawing  is  part  of 
defendants'  exhibit  "Wilson  Exhibit  Wilson  Reamer 
Tee  and  Key  Sketch  of  191 1,"  shown  at  transcript 
page  814.  This  is  the  key  that  was  adopted,  and  the 
key  that  Wilson  told  Knapp  first  to  make.  The  point 
is  that  the  finally  completed  order  included  such  a 
sketch  of  the  key,  and  it  is  immaterial  that  the  first 
sketch  that  Knapp  had  was  only  drawn  upon  the  palm 
of  Wilson's  hand.  Certainly  Bole  had  nothing  to  do  with 
giving  this  information.  There  would  have  been  no 
sense  in  trying  to  specify  this  key  in  the  typewritten 
instructions  of  the  order  No.  6904,  inasmuch  as,  until 
the  particular  form  of  key  had  been  definitely  decided 
upon,  the  instructions  were  to  be  sufficiently  flexible 
to  cover  such  trial  of  keys  as  seemed  necessary.  These 
orders  are  matters  of  permanent  record,  and  it  would 
have  been  improper  to  file  a  specification  of  the  key 
until  the  key  had  actually  been  decided  upon  as  to  its 
particular  form.  It  must  be  remembered  that  this  was 
in  a  way  experimental  work,  and  the  shop  order  covered 
those  parts  which  it  was  actually  known  could  be  used 
and  which  were  not  experimental.  Thus  it  is  seen 
that  the  omission  of  this  key  from  the  typewritten  part 
of  this  order  as  originally  made  out  is  not  fully  ex- 
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plained  upon  possibility,  but  upon  logic  and  reason  and 
upon  proper  shop  practice. 

Appellees'  Brief,  page  35: 

"The  sketch  for  the  'Extra  Heavy  Slotted  Tee  of 
New  Type'  is  shown  on  page  803  of  the  transcript  and 
numbered  7056." 

This  extra  heavy  slotted  tee  is  thus  admitted  by 
counsel  for  appellees  to  have  been  a  part  of  the  order 
given  by  Wilson.  It  will  be  seen  that  Bole  originally 
claimed  to  have  invented  this  extra  heavy  slotted  tee 
back  in  1908,  although  now  in  this  case  Bole  lays  no 
claim  to  having  devised  such  heavy  style  of  tee-bar, 
which,  as  we  have  shown,  was  essential  to  the  use  of 
any  key  device  in  order  that  there  should  be  sufficient 
strength  in  the  tee.  Bole's  testimony,  originally  given, 
as  at  transcript  page  592,  is  as  follows: 

"As  I  went  along  in  the  letter  I  described  the  new 
style  reamer  and  with  each  description  I  drew  a  sketch. 
I  drew  a  sketch  of  this  key  and  drew  a  sketch  of  the 
tee-bar,  and  shozved  him  hozv  he  could  make  it  heavier 
than  the  old  style,  or  the  one  that  had  broken  all  the 
time  and  gave  them  the  trouble." 

Now,  in  direct  denial  of  his  own  party's  claim  to  the 
invention  of  such  tee  or  suggestion  of  such  larger  tee, 
we  have  counsel's  statement,  at  appellees'  brief,  page 
36,  as  follows: 

'Tn  making  out  shop  order  No.  6904,  Mr.  Wilson 
was  only  endeavoring  to  produce  his  'heavier  and 
stronger'  slotted  tee." 
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Thus,  Bole  having  changed  his  position  originally 
taken  in  the  interference  when  he  comes  to  testify  in 
the  present  case,  counsel  shifts  his  position  with  him 
and,  in  effect,  denies  the  testimony  given  by  his  own 
party  in  the  interference.  Therefore,  if  counsel  has 
been  forced  to  discard  his  party's  claim  to  the  inven- 
tion of  the  tee  as  originally  testified  to,  how  can  this 
court  believe  Bole's  contention,  through  counsel's 
mouth,  that  Bole  was  the  inventor  of  the  key?  It 
would  be  consistent  for  this  court  to  disbelieve  Bole 
in  regard  to  the  key,  inasmuch  as  his  own  counsel  has 
come  to  disbelieve  him  in  regard  to  the  heavier  tee. 

This  heavier  slotted  tee  is  shown  on  transcript  page 
803  by  sketch,  the  same  being  admittedly  a  sketch  of 
Wilson's.  Knapp  and  Wilson  both  testified  that  this  is 
Wilson's  original  sketch,  the  first  sketch  made  of  the 
heavier  slotted  tee.  Defendant's  testimony  was  so  con- 
vincing that  Bole  felt  it  wise  to  lay  aside  the  fabrica- 
tion of  his  interference  testimony  as  to  this  tee,  and  to 
stick  strictly  to  the  key  contention.  If  Bole  had  in- 
vented any  such  tee,  why  didn't  he  make  a  sketch  of 
it  and  why  w^as  not  some  sketch  made  of  it  at  about 
the  time  he  says  he  made  a  sketch  of  the  key-remover 
on  January  27,  191 1?  Bole  contends  that  he  made 
certain  drawings  for  the  shop  in  191 1,  but  nobody  re- 
members them,  nobody  produces  them,  and  they  are 
not  shown  in  any  manner  to  have  influenced  anybody 
in  making  over  reamer  120.  On  the  contrary,  every- 
body permitted  by  the  court  so  to  state  says  that  the 
instructions  came  from  Wilson  through  the  foreman 
Knapp.     As  to  any  papers  that  Bole  contends  are  sus- 
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piciously  missing  from  the  files  of  the  Wilson  &  Wil- 
lard  Manufacturing  Company,  we  have  to  repeat  that 
Bole,  with  his  proved  access  to  the  records  of  the  shop 
during  the  period  from  1908  to  February  i,  1913, 
might,  if  he  were  willing,  explain  to  us  the  disappear- 
ance of  the  same.  While  preparing  his  little  plot,  as 
we  contend,  with  his  chums  of  Maricopa  to  back  him 
up  on  the  1908  assertions,  and  with  his  foreman  Naphas 
to  back  him  up  on  the  191 1  allegations,  he  doubtless 
did  not  overlook  the  wisdom  of  putting  out  of  the  way 
anything  which  might  conflict  with  the  proper  develop- 
ment of  his  plot.  Again  we  repeat  that  it  was  a  most 
remarkable  thing  for  Bole  to  do,  if  he  did  so  do, 
namely,  to  leave  in  the  hands  of  Wilson  his  (Bole's) 
entire  record  of  anything  he  may  have  invented  about 
this  reamer,  particularly  when  Wilson  was  building  up 
the  good  will  and  right  attaching  to  the  use  of  the  in- 
vention. 

Appellees'  Brief,  page  36: 

''Neither  Mr.  Knapp  or  any  other  of  the  workmen 
even  pretends  he  has  any  recollection  as  to  these  facts 
of  the  remodeling  of  reamer  120  except  as  shozvn  by 
the  time  slips  and  shop  orders." 

This  is  not  a  correct  statement  of  the  testimony,  as 
they  had  to  refer  to  the  time  slips  only  for  the  purpose 
of  refreshing  their  memories  as  to  dates.  The  testi- 
mony clearly  shows  that  the  other  circumstances  and 
occurrences  in  connection  with  the  Wilson  reamers, 
keys  therefor,  and  the  remodeling  of  reamer  120,  were 
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matters  of  clear,  unwavering  recollection.  For  in- 
stance, see  testimony  of  foreman  Knapp  [Tr.  p.  232]  : 

"The  Court:  The  objection  is  sustained.  Mr.  Wit- 
ness, do  you  remember  this  reamer  120  being  in  the 
shop? 

A.     Yes,  sir. 

O.     You  distinctly  remember  that? 

A.     Yes. 

0.     And  you  made  it  over? 

A.     Yes,  sir. 

O.     You  distinctly  remember  that? 

A.     Yes,  sir. 

O.  But  you  don't  have  any  recollection  as  to  the 
date  in  regard  to  when  that  work  was  done  except  as 
indicated  to  your  mind  by  these  slips? 

A.     Yes,  sir,  which  I  have  O.  K.'d. 

O.     Have  you  any  independent  recollection? 

A.     No,  sir. 

Q.  You  testify,  then,  from  what  these  slips  indi- 
cate to  your  mind  is  the  date  when  that  work  was 
done  ? 

A.     Yes,  sir. 

The  Court:     I  think  that  makes  it  clear." 

As  to  Rydgren,  it  cannot  be  found  that  any  question 
was  put  to  him  as  to  wdiether  or  not  he  had  an}^  recol- 
lection of  the  key  reamer  work  independently  of  the 
shop  orders  or  the  time  cards.  His  testimony  was 
clear  and  positive,  as  was  also  the  testimony  of  Hourict. 
It  is  quite  natural  that  these  employees  would  need  to 
refer   to   the   time   cards,   etc.,   to   verify   exact   dates. 
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when  certain  specific  things  in  their  extensive  shop  ex- 
perience were  done.  No  hving  man  could  remember 
such  dates  in  any  other  way,  in  the  ordinary  course  of 
human  conduct. 

Appellees'  Brief,  page  36: 

"No  explanation  has  ever  been  offered  by  Mr.  E.  C. 
Wilson  of  the  total  silence  of  shop  order  #6904  as 
to  this  particular  key  invention  which  was,  according 
to  his  testimony,  the  impelling  motive  for  remodeling 
reamer  120." 

Again  counsel  misrepresents  the  testimony.  Wilson 
has  repeatedly  testified,  as  [see  Tr.  p.  105]  : 

"I  went  over  to  a  draughting  board  and  myself  laid 
out  one  of  the  tees  of  the  slotted  type,  increasing  its 
size  and  giving  it  the  size  I  discovered  when  I  com- 
menced to  work  on  it  myself  that  it  could  be  made.  I 
was  surprised  to  find  that  it  was  fully  twice  as  strong 
as  those  we  had  made  when  that  type  of  reamer  was 
being  made  by  our  plant  and  by  the  Bakersfield  Iron 
Works.  /  then  made  up  my  mind  tJiat  I  coidd  go  back 
to  the  slotted  tee  type,  using  the  larger  proportions  of 
tees.  With  that  idea  thoroughly  settled,  I  checked  up 
by  comparing  my  figures  with  those  of  my  brother's. 
We  went  over  them  very  carefully  at  that  time,  Janu- 
ary 26,  191 1,  and  I  then  made  up  my  mind  that  it  zvas 
possible  to  make  a  single-piece  key  zvhich  might  over- 
come a  feiv  of  the  minor  troubles  zvc  had  had  with  the 
double  key  type.  The  double  key  type  zvas  a  success 
with  the  exception  of  the  tee  and  possible  occasional 
trouble  had  by  the  plug  which  held  half  of  the  double- 
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piece  key  in  place,  when  it  would  rust  and  stick  and 
sometimes  cause  trouble  to  remove.  But  was  really  a 
minor  trouble  with  that  key." 

It  will  be  quite  clear  from  this  testimony  that  the 
impelling  motive  was  to  return  to  the  preferable  slotted- 
tee  type  of  reamer  with  any  key  which  could  be  suit- 
ably used,  and  that,  therefore,  "the  impelling  motive 
for  remodeling  reamer  120"  was  to  return  to  this 
slotted-tee  type,  which  return  opened  up  again  the 
question  of  the  means  for  confining  the  lower  end 
spring,  and  that,  therefore,  the  selection  of  the  new 
key  was  the  second  occurrence  in  point  of  procedure 
and  grew  out  of  the  decision  to  return  to  the  slotted-tee 
type. 

Appellees'  Brief,  page  t^J: 

"Yet  no  mention  of  the  single-piece  key  was  made 
to  the  brother,  W.  W.  Wilson,  when  so  discussing  the 
changes  in  the  tee  and  the  rebuilding  of  the  reamer." 

This  statement  is  squarely  a  false  summary  of  the 
testimony  of  W.  W.  Wilson,  which  is  as  follows  [Tr. 
p.  272]  : 

"A.  As  I  remember  it  I  asked  Mr.  Wilson  whether 
or  not  he  would  use  the  same  kind  of  a  key  he  used 
in  the  old  reamer,  and  he  said  no,  he  zvas  going  to  get 
one  up  with  a  single  piece.  He  thought  it  would  not 
give  the  trouble  of  wedging  against  the  plug." 

Appellees'  Brief,  page  40: 

"Mr.  Knapp  testified  in  the  case.  He  zvas  still  in  Mr. 
Wilson's  employ,  and  we  have  a  right  to  expect  his 
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testimony  would  be  as  favorable  to  Wilson's  story  as 
possible." 

Mr.  Knapp  was  not  in  the  employ  of  Wilson  when 
he  testified  in  this  case.  See  Knapp's  testimony  [Tr. 
p.  199] : 

*'0.  You  are  not  connected  with  them  at  the  pres- 
ent time,  are  you  ? 

A.     No,  sir." 

This  is  a  direct  misrepresentation  of  testimony  on 
appellees'  part. 

Appellees'  Brief,  page  40: 

*'His  cross-examination  demonstrates  conclusively 
that  he  has  no  recollection  either  of  the  work  done  or 
the  dates  except  as  these  appear  on  the  time  slips." 

The  testimony  clearly  refers  to  the  fact  that  the 
witness  had  only  to  refer  to  the  time  slips  in  regard 
to  specific  dates.  It  is  an  absolutely  false  statement 
that  the  witness  had  no  recollection  either  of  the  work 
done  or  of  the  dates.  He  had  very  positive  and  clear- 
cut  recollections  of  the  work  he  had,  and  so  testified. 

Appellees'  Brief,  page  40: 

*'He  makes  a  positive  misstatement  of  the  work  he 
did." 

A  careful  inspection  of  Houriet's  testimony  will  fail 
to  reveal  any  misstatement  of  Houriet  as  to  the  work 
he  did.  No  specific  reference  is  made  to  the  testimony 
to  support  such  slur. 
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Appellees'  Brief,  page  40: 

"He  is  contradicted  and  impeached  as  to  such  work 
by  the  sketch  of  the  slotted  tee,  [Tr.  p.  803]  and  by 
the  testimony  of  the  foreman,  Knapp." 

It  is  to  be  noted  that  this  is  merely  an  unsupported 
slur  of  the  testimony,  without  any  reference  to  the 
transcript  to  substantiate  it. 

Appellees'  Brief,  page  40: 

"He  is  impeached  and  contradicted  by  the  testimony 
he  gave  in  the  Patent  Office  interference." 

This  again  is  mere  mud-throwing  argument,  and 
there  is  no  statement  as  to  how  any  impeachment  and 
contradiction  results.  We  contend  that  Houriet's  tes- 
timony is  consistent  throughout. 

Appellees'  Brief,  page  43 : 

"Yet  we  find  that  there  is  no  testimony  of  anyone 
to  corroborate  E.  C.  Wilson's  testimony  that  Mr.  Knapp 
told  him  (Wilson)  that  Houriet  had  made  this  discov- 
ery and  took  Wilson  out  to  see  how  Houriet  was  re- 
moving the  key.  The  story  then  rests  on  Mr.  E.  C. 
Wilson's  own  words.  Knapp  does  not  corroborate 
him." 

It  is  to  be  noted  that  Mr.  Knapp  is  not  interrogated 
on  that  point.  At  any  rate,  he  does  not  contradict 
Wilson,  and  W.  W.  Wilson  corroborates  Wilson  in 
that  regard  [see  Tr.  p.  280]  : 

*'Q.  And  did  you  see  the  reamer  disassembled  and 
the  key  removed  after  the  parts  had  been  first  put 
together  ? 
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A.     Yes,  sir. 

O.     How  was  that  done? 

A.  I  was  sitting-  in  the  office  one  day  and  Mr.  Knapp 
came  into  the  office  and  got  myself  and  Mr.  E.  C. 
Wilson  and  told  us  to  come  out  into  the  shop  and  look 
at  that  reamer.  He  said  we  didn't  need  a  lever  to  pry 
it  out.  So  we  went  out  into  the  shop,  and  Mr.  Houriet, 
who  was  working  on  the  underreamer,  had  found  that 
— and  he  did  at  that  time  put  the  underreamer  together, 
and  then,  with  the  tang  of  a  file,  drove  it  under  one 
edge  of  the  key  and  pried  it  up.  He  was  then  enabled 
to  pull  the  file  out  and  leave  the  key  with  the  prong 
sticking  up  on  the  edge  or  corner  of  the  bore;  and  then 
he  was  able  to  drive  the  key  out  the  other  side.  That 
is  the  way  he  dismantled  the  reamer  at  that  time." 

Thus  Wilson's  testimony  is  corroborated  by  W.  W. 
Wilson,  and  is  not  denied  by  Knapp,  who  was  not  in- 
terrogated on  that  point. 

Appellees'  Brief,  page  44: 

"Mr.  Houriet  does  not  remember  ever  having  shown 
W.  W.  Wilson  how  such  key  could  be  so  removed." 

Again  Houriet  is  not  questioned  on  that  point,  but 
does  say  that  he  demonstrated  that  operation  for  many 
people.  For  counsel  to  show  that  Houriet  does  not 
remember  this  without  pointing  out  any  place  in  which 
he  was  asked  whether  he  remembered  it  is  begging  the 
question  and  distorting  the  testimony,  with  an  implica- 
tion that  is  not  founded  upon  the  record. 
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Appellees'  Brief,  page  45 : 

"In  this  connection  it  must  be  remembered  that  Mr, 
Knapp  does  not  testify  that  he  called  E.  C.  Wilson's 
attention  to  this  discovery,  nor  does  he  in  any  manner 
mention  the  brother,  W.  W.  Wilson,  in  this  connec- 
tion." 

Knapp  does  not  contradict  W^ilson  on  this  point  in 
his  testimony,  but  E.  C.  Wilson  and  W.  W.  Wilson, 
taken  together,  make  a  clear  proof  of  this  occurrence. 

We  have  shown  that  Knapp  testified  that  Houriet 
came  to  him  and  said  that  he  discovered  a  way  of 
taking  the  key  out  with  a  file.  The  only  witnesses  who 
attempted  to  upset  this  discovery  of  Houriet's  are  Bole 
and  his  former  foreman,  Naphas.  Both  of  these  wit- 
nesses are  thoroughly  contradicted  and  impeached, 
Bole  being  impeached  by  his  own  mouth  particularly 
with  relation  to  the  alleged  thin  key  which  he  is  sup- 
posed to  have  produced  earlier  than  the  key  for  reamer 
120,  made  under  Knapp's  instructions.  In  this  con- 
nection it  will  be  seen  that  both  Naphas  and  Bole 
disagreed  entirely  as  to  who  was  present  on  the  occa- 
sion of  this  alleged  prying  out  of  the  key  by  Bole, 

Bole  testifies  [Tr.  p.  513]  that  Houriet,  Wilcox, 
E.  C.  W^ilson,  Naphas  and  himself  were  present,  where- 
as Naphas  testifies  [Tr.  p.  619]  that  Bole,  Naphas  and 
E.  C.  Wilson  were  present,  and  no  one  else.  Which  of 
these  two  otherwise  unbelievable  witnesses  is  there- 
fore to  be  believed  in  this  instance?  This  is  a  much 
more  serious  proposition  for  appellees  than  the  ques- 
tion as  to  whether  Knapp  and  Willard  were  present  at 
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the  February  3  conference,  inasmuch  as  Wilson  is 
thoroughly  corroborated  by  two  witnesses,  w^hereas 
Bole  is  directly  contradicted  by  his  own  witness,  and 
Naphas  was  found  to  have  been  absolutely  in  error  as 
to  even  the  year  that  this  key  removing  was  supposed 
by  him  to  have  taken  place.  We  have  pointed  out 
above  that  even  Bole  confuses  the  year  19TI  with  the 
year  191 3,  even  after  the  court  calls  his  attention  to 
his  apparent  discrepancy. 

In  this  connection  it  is  significant  to  point  ont  that 
order  N^o.  6(^04  for  this  reamer  shozved  no  time  cards 
turned  in  by  Bole  for  any  zvork  on  a  key  of  this  reamer 
or  anything  else  in  connection  zvith  this  reamer  No. 
120.  Had  he  done  any  zvork  on  this  job,  the  sJiop 
orders  and  time  cards  zvonld  have  sliozvn  it. 

Appellees'  Brief,  page  47: 

"W.  W.  Wilson,  like  the  other  workmen  in  the  shop, 
had  no  definite  recollection  of  any  of  these  facts  other 
than  as  they  are  shown  by  the  shop  records." 

Again  the  very  lengthy  testimony  of  Wilson  shows 
that  it  was  only  with  respect  to  specific  details  that 
Wilson  had  to  refer  to  the  shop  records.  He  had 
very  clear  and  full  recollections  independently  of  the 
shop  records  as  to  all  matters  of  construction,  sketches, 
disclosures,  and  commencement  of  reduction  to  practice 
of  the  invention  involving  the  key. 

Appellees'  Brief,  page  48: 

"It  is  passing  strange  that  if  W.  W.  Wilson  was  a 
party  to  the  explanation  of  this  discovery  by  Mr. 
Houriet  to  E.   C.  Wilson,  that  neither  E.   C.  Wilson 
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nor  Mr.  Knapp  nor  Mr.  Houriet  remembers  W.  W. 
Wilson  as  having  anything  to  do  with  the  matter,  or  as 
having  been  present." 

As  above  observed,  there  is  no  testimony  of  anyone 
to  show  that  W.  W.  Wilson  was  not  present,  and  the 
testimony  of  Wilson,  W.  W.  Wilson  and  Houriet  and 
Knapp  all  fits  together  to  make  a  strong  positive  show- 
ing as  to  this  first  key  removing  by  wedging  up  the 
key. 

Appellees'  Brief,  page  48: 

"It  is  to  be  considered  in  this  connection  that  the 
trial  court  recalled  Mr.  E.  C.  Wilson  and  questioned 
him  in  regard  to  this  occurrence  and  gave  him  several 
opportunities  to  state  who  was  present  when  he,  E.  C. 
Wilson  was  shown  by  Mr.  Houriet  how  to  remove  this 
key  in  the  manner  referred,  Mr.  E.  C.  Wilson  fails 
utterly  to  name  anyone  except  Mr.  Houriet  who  was 
present,  yet  it  is  to  be  remembered  that  this  testimony 
was  taken  in  open  court;  that  Mr.  E.  C.  Wilson  had 
heard  this  testimony  given  by  his  brother,  W.  W.  Wil- 
son, and  that  he  knew  the  purpose  of  the  court  was 
to  compare  the  testimony  on  this  point." 

The  examination  by  the  court  in  that  regard  was 
as  follows  [p.  699I  : 

"The  Court:  All  right.  Mr.  Wilson,  who  first 
showed  you  that  this  single-piece  key  could  be  removed 
with  a  chisel  or  a  file? 

A.     Mr.  Houriet. 

0.     When  was  that? 

A.     That  was  just  at  the  time  the  reamer  was  first 
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completed  so  it  could  be  assembled;  it  was  some  time 
in  the  latter  part  of  February,  I  should  judge,  191 1. 

O.     What  did  Mr.  Houriet  remove  the  key  with? 

A.  He  removed  it  with  the  tang  of  a  file;  he  had  a 
piece  of  a  file  that  he  picked  off  the  floor  and  put  the 
end  in  one  end  of  it  and  pried  it  out. 

Q.     That  was  the  first  time  you  saw  that  done? 

A.     That  was  the  first  time  I  ever  saw  that  done. 

Q.  How  had  the  key  been  removed  prior  to  that 
time? 

A.  We  had  removed  it  two  or  three  times  with  a 
lever.  When  the  reamer  was  first  assembled  we  had 
fashioned  the  key  so  it  could  be  removed  with  a  lever, 
but  later  it  was  changed  over  and  was  one  which  we 
had  in  stock  for  another  purpose,  and  it  was  not  an 
easy  task  to  remove  the  key  that  way,  and  it  was 
giving  me  some  little  concern,  always  had  from  the 
time  I  had  first  thought  of  a  single-piece  key,  and  T 
was  sitting  in  the  ofiice  and  Mr.  Knapp  came  in,  very 
much  elated  about  something,  and  he  said,  'Wilson,'  he 
said,  Sve  don't  need  that  lever  to  take  that  key  out 
of  that  reamer.' 

O.     Who  said  that? 

A.  Mr.  Knapp,  the  foreman  and  I  said,  'Well  how 
are  you  going  to  do  it,  William?'  'Well,'  he  said  'come 
out  and  I  will  show  you  what  Houriet  has  done.'  So 
he  took  me  out  to  the  shop  where  Mr.  Houriet  had 
been  working  on  the  reamer,  and  Mr.  Houriet  took  a 
file  and  drove  one  end  of  it  underneath  the  key  and 
drove  the  key  out.  I  saw  Mr.  Houriet  do  that  many 
times    afterwards    in    demonstrating    the    reamer    to 
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respective  customers  and  people  who  were  there  in- 
terested in  oil  well  tools. 

O.  Well,  did  you  ever  see  Mr.  Bole  remove  it  with 
a  file? 

A.     I  never  did. 

Q.  When  did  you  commence  manufacturing  these 
single-piece  keys  in  the  business? 

A.     May  or  June  of  191 1. 

Q.     May  or  June,  191 1? 

A.     Yes. 

O.  Now,  during  the  year  191 1  were  you  manu- 
facturing very  many  of  these  reamers  with  that  single 
key? 

A.  Yes,  sir,  we  made  quite  a  number  of  them;  yes, 
sir,  after  we  first  adopted  them  we  made  them  regu- 
larly. 

O.     Made  them  regularly? 

A.     Yes,  sir. 

O.     And  in  fact,  you  abandoned  the  other  style? 

A.  Yes,  sir.  We  went  cautiously  at  first  and  found 
that  it  worked  out  so  satisfactorily  that  we  could  cer- 
tainly adopt  it. 

0.  And  kept  that  up  during  1912,  manufacturing 
these  keys  right  along? 

A.     All  the  time. 

0.     All  the  time? 

A.     Yes,  sir;  and  still  making  them. 

Q.  Yes.  Well,  during  that  time,  191 1,  the  balance 
of  191 1  and  of  1912,  did  you  manufacture  any  double- 
key  device? 

A.     No,  sir. 
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O.  Did  you  manufacture  any  other  reamer  with 
other  means  of  fastening? 

A.  I  don't  believe  we  made  any  other  block-and- 
screw  or  double  key  type,  but  we  have  done  so  here 
the  last  few  months. 

Q.  By  Mr.  Blakeslee:  Which,  during  the  last  few 
months,  if  I  may  ask? 

A.     I  believe  in  December. 

O.     I  mean  which  type. 

A.  Oh,  we  made  some  block-and-screw  type  reamers 
during  December,  January,  February  and  March  of 
this  year. 

O.     They  were  so  ordered,  were  they? 

A.     They  were  so  ordered. 

"The  Court:  That  is  all.  Do  you  want  to  ask  him 
any  questions? 

Mr.  Blakeslee:     No,  sir." 

This  testimony  certainly  does  not  show  that  Wilson 
was  reluctant  to  give  any  testimony  as  to  an^-  perti- 
nent question.  He  definitelv  and  clearly  answered  the 
questions  asked  him,  and  it  was  probablv  not  assumed 
by  the  court  that  it  was  necessary  for  Wilson  to  go 
further  into  the  question  as  to  who  was  present  at 
that  time. 

As  to  the  discussion  by  counsel  on  page  58  of  ap- 
pellees' brief,  that  Wilson  was  forced  to  change  his 
testimony  by  the  production  of  the  Kibele  letter  of 
February  28,  191 1,  and  place  the  time  of  Houriet's 
alleged  accidental  discovery  prior  to  the  date  of  that 
letter  instead  of  after:  we  do  not  find  that  Wilson 
has  been  forced  to  change  his  testimony  in  these  par- 
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ticulars  in  any  respect.  Furthermore,  Wilson  produced 
this  Kibele  letter  himself  originally  in  the  interference, 
and  it  was  not,  as  counsel  would  imply,  sprung  upon 
him  in  order  to  force  him  to  change  his  testimony.  We 
fail  to  find  where  any  shift  was  made  in  Wilson's  tes- 
timony after  this  letter  was  made  of  record.  At  any 
rate,  the  prying  up  of  the  key  referred  to  in  the  Kibele 
letter  was  not  the  wedging  up  of  the  key  that  Houriet 
did. 

In  answer  to  counsel's  observations  on  page  59  of 
appellees'  brief,  to  the  efifect  that  it  is  significant  that 
defendant  did  not  examine  Willard  as  to  the  February 
3,  191 1,  conference,  it  may  be  stated  that,  Willard 
having  testified  that  he  did  not  remember  that  par- 
ticular conference,  certainly  would  have  made  it  futile 
to  have  examined  him  in  detail  about  it.  As  pointed 
out  above,  Willard  does  state  that  there  were  a  num- 
ber of  conferences  about  that  time  concerning  this  key 
reamer. 

Counsel's  contentions  on  page  59  of  appellees'  brief, 
that  the  deposition  in  the  Patent  Office  interference 
between  Bole  and  Wilson  is  not  testimony  in  this  case, 
and  that  it  was  used,  and  can  only  be  used,  for  the 
purpose  of  showing  discrepancies  between  the  testi- 
mony taken  in  that  proceeding  and  in  this  case,  and 
not  as  testimony  in  chief,  and  that  the  trial  judge  so 
ruled,  is  apparently  not  borne  out  by  the  record.  [See 
Tr.  p.  303.] 

Counsel  refers  to  transcript  page  303  to  support  this 
contention,  and  to  quote  such  ruling,  when,  as  a  mat- 
ter of  fact,  the  ruling  on  that  page  of  the  transcript 
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had  nothing  to  do  whatsoever  with  the  question  of 
propriety  of  the  use  of  the  Patent  Office  depositions. 
How  can  counsel  possibly  twist  the  ruHnp-  on  that  page 
of  the  transcript  into  a  ruhng  pertinent  to  the  pro- 
priety of  the  use  of  the  Patent  Office  depositions? 

All  of  which  annihilation  of  the  straw  man  which 
counsel  for  appellees  sets  up,  namely,  the  straw  man 
which  is  supposed  to  defeat  appellants  by  way  of  dis- 
crepancies and  contradictions  as  between  the  testi- 
mony of  appellants'  witnesses,  goes  hand  in  hand  with 
the  annihilation  of  the  straw  man  set  up  by  appellees 
to  champion  their  case,  namely,  the  straw  man  repre- 
senting the  contentions  that  Bole  came  in  "after  the 
fact"  and  had  something  to  do  with  the  assemblino-  of  a 
reamer  with  the  key  and  the  wedging  of  the  key  out. 
In  other  words,  counsel  has  attempted,  by  garbling  the 
record,  to  make  it  appear  that  the  appellees  are  fright- 
fully mixed  as  among  themselves  in  establishing  Wil- 
son's original  and  diligent  conception,  making  of 
sketches,  disclosure,  and  commencement  of  reduction 
to  practice  of  the  invention  of  the  patent  in  suit.  When 
the  record  is  truly  read  and  interpreted,  not  falsely 
read  and  interpreted,  as  appellees'  brief  would  handle 
it,  the  case  of  appellants  in  these  respects  is  thrown 
strongly  into  relief  and  found  to  be  an  impregnable 
defense  on  that  side  of  the  case.  Likewise,  appellees' 
attempts  to  ride  in  on  the  back  of  Wilson's  diligence 
are  found  to  be  pitiably  lacking  in  any  elements  of 
strength  or  consistency.  All  of  this  campaign  of  mis- 
representation and  slurring  of  appellants'  witnesses 
was  doubtless  waged  to  draw  the  attention  of  the  court 
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away  from  those  other  defenses  which  utterly  control 
this  case,  namely,  the  burden  of  proof  zvas  shifted  to 
the  complainants  hy  the  anticipatory  fact  of  Wilson's 
earlier  manufacture,  that  the  burden  is  imposed  upon 
complainants  because  of  the  doctrine  of  Morgan  v.  Dan- 
iels pertinent  to  the  Patent  Office  decision  on  the  ques- 
tion of  originality  and  priority  as  betzveen  Wilson  and 
Bole,  and  the  necessity,  therefore,  of  appellees  estab- 
lishing the  fact  that  Bole  had  this  invention  and  dis- 
closed it  to  Wilson  before  Wilson  independently  did 
anything  in  and  about  the  invention.  As  the  Bole  in- 
vention is  anticipated  by  the  Wilson  manufacture,  as 
Wilson  is  shown  to  have  been  the  prior  and  diligent 
inventor  beyond  shadow  of  doubt,  and  as  the  Patent 
Office  has  so  found,  the  appellees,  w^ith  the  double 
burden  imposed  upon  them  as  previously  set  forth, 
must  prove  that  Bole  previously  had  the  invention  and 
disclosed  it  to  Wilson  before  Wilson  did  anything  in 
and  about  the  invention.  That  appellees  apparently 
admit  this  cannot  be  done  is  show-n  by  the  tactics  of 
counsel  on  argument  and  in  brief,  as  exhaustively  and 
minutely  pointed  out  hereinabove,  and  by  counsel's  ap- 
parent withdrawal  of  contention  that  Bole  had  the 
invention  as  early  as  1908,  for  that  is  not  brought  to 
the  front  of  the  case  as  a  controlling  factor.  Rather, 
appellees  rely  upon  attack  upon  appellants'  proofs, 
coupled  with  misrepresentation  of  the  record  and  fur- 
ther supplemented  by  unsupported  contentions  that 
Bole  had  something  to  do  with  the  invention  "after 
the  fact,"  namely,  with  respect  to  getting  the  key  in- 
vented by  Wilson  out  of  the  reamer  after  it  was  put 
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in.  Appellees  must' have  known  and  realized  that  with 
Bole's  claims  stranged  by  the  estoppel  resulting  from 
his  failure  to  speak  out  if  he  could  have  claimed  the 
invention  during  the  20  months  or  so  that  Wilson  was 
asserting  his  rights  to  it  and  taking  the  field  with  it 
prior  to  the  letter  of  protest  of  January  17,  1913,  it 
would  be  useless  to  try  to  show  this  court  that  Bole 
had  the  invention  in  igo8.  In  other  words,  appellees 
would  have  simply  been  pointing  out  the  applicability 
of  this  doctrine  of  estoppel,  if  they  had  over-insistently 
repiresented  to  this  court  that  Bole  had  the  invention 
in  1908.  In  addition  to  all  this,  we  have  the  covenant 
of  Bole  to  put  the  invention  forever  away  from  him 
and  never  in  any  manner  to  assert  his  right  to  it  and 
thereby  or  in  any  manner  to  harm  defendant  by  reason 
of  any  such  assertion,  as  a  part  condition  for  the  com- 
promise settlement  of  February  i,  1913.  So,  particu- 
larly in  view  of  appellees'  brief  and  argument,  we 
cannot  see  that,  even  when  the  facts  are  consid- 
ered aside  from  the  equities  and  doctrines  of  law  in- 
volved, appellees  can  prevail,  because  of  estoppel  and 
laches  attaching  to  Bole's  attitude  and  procedure,  plus 
his  concealment  from  Wilson  of  the  invention  from 
1908  until  1913,  if  in  fact  he  was  in  possession  of  it 
other  than  by  information  received  from  Wilson. 
There  is  the  duty  of  one  to  speak  out  when  another 
is  invading  his  rights.  This  principle  involved  in  patent 
law  is  too  well  established  to  require  discussion  or  cita- 
tion of  further  authorities.  The  opening  brief  of  ap-^ 
pellants    discusses    this   question   and   the   question    of 
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concealment,  with  authorities,  on  page  1 14,  the  estop- 
pel, of  course,  being  predicated  upon  concealment. 

We  insist,  however,  that  this  appeal  involves  several 
controlling  principles  of  law  and  equity  which  the 
lower  court  entirely  ignored,  as  reflected  by  the  de- 
cision in  the  case,  or  at  least  entirely  failed  to  apply. 
It  certainly  cannot  be  equity  of  any  kind  to  permit  a 
disgruntled  debtor  to  make  away  with  the  good  will 
of  his  creditor  by  assertion  of  a  right  to  an  invention 
upon  any  such  proofs  as  appellees  have  brought  forth, 
in  the  face  of  such  inhibitive  laches  and  estoppel.  After 
all,  the  whole  record  shows  that  Wilson  was  the  logical 
inventor,  the  true  and  original  inventor,  and  the  man 
who  gave  the  invention  to  the  world,  and  the  Patent 
Office  have  twice  said  he  is  resultantly  entitled  to  a 
patent  for  the  invention  of  the  patent  in  suit. 

Appellees  make  some  contentions,  direct  and  implied, 
on  brief  and  argument,  that  the  judgment  of  the  Pat- 
ent Office  is  not  final  in  that  appeal  has  been  taken  in 
the  interference  matter  by  Bole.  Counsel  is  mislead- 
ing with  respect  to  the  use  of  his  term  "judgment,"  for 
he  well  knows  that  the  only  "judgment"  rendered  is 
that  recorded  in  the  opinion  filed,  and  that  under  the 
Patent  Office  rules  automatically  the  procedure  of  re- 
jecting or  allowing  the  applications  of  the  parties  in- 
volved in  the  interference  takes  place;  the  successful 
party,  if  the  application  is  still  pending,  being  granted 
a  patent,  and  the  unsuccessful  applicant  being  denied  a 
patent  as  to  the  subject-matter  of  the  interference. 
In  the  present  case  the  Patent  Office  has  twice  said 
Wilson  is  entitled  to  the  patent,  which  is  tantamount 
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to  saying  that  Bole  improperly  received  a  patent,  and 
unless  the  Commissioner  of  Patents  shall  reverse  the 
two  lower  tribunals  who  have  decided  in  favor  of  Wil- 
son, and  unless  the  final  tribunal  in  the  Patent  Office 
forum,  namely,  the  Court  of  Appeals  of  the  District  of 
Columbia,  shall  find  upon  appeal  for  Bole,  a  patent 
will  issue  to  Wilson  which  will  be  just  as  good  a 
patent  as  the  patent  issued  to  Bole  and  Double,  and  it 
will  not  be  necessary  for  Wilson  to  proceed  under  sec- 
tion 4918  to  cancel  the  Bole  patent  unless  he  so  desires, 
but  he  can  utilize  his  monopoly  unhampered,  until  such 
time  as  the  prior  Bole  patent  which  the  interference 
proceedings  determined  were  improperly  issued  to  Bole, 
be  raised  or  asserted  against  him,  and  Wilson  desires  to 
have  it  eliminated  from  the  field  and  takes  proceedings 
under  said  last  mentioned  section  in  that  direction. 

It  is  interesting  to  note  in  this  connection  that  in 
Morgan  v.  Daniels,  which,  in  spite  of  counsel's  efiforts 
to  befog  the  issue,  was  the  final  determination  of  a 
contest  as  to  priority  between  the  parties,  and  which 
contest  had  been  decided  by  the  Commissioner  of  Pat- 
ents in  favor  of  the  party  whom  the  Supreme  Court 
upheld,  the  Supreme  Court  found  in  support  of 
the  findings  of  the  Examiner  of  Interferences, 
the  lowest  tribunal  of  the  Patent  Office  in  these 
interference  matters  which  are  conducted  pursuant 
to  the  provisions  of  the  Revised  Statutes,  section 
4904.  Therefore,  this  court  in  the  case  at  bar  is  only 
asked  to  find  in  accordance  with  the  findings  of  this 
same  tribunal,  reinforced  by  the  findings  of  the  next 
higher  tribunal,  the  Board  of  Examiners  in  Chief; — 
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in  other  words,  merely  to  endorse  the  findings  of  that 
tribunal  in  the  Patent  Office  which  the  Supreme  Court 
of  the  United  States  endorsed  in  Morgan  v.  Daniels, 
and  in  so  doing  likewise  to  endorse  the  findings  of  the 
Board  of  Examiners  in  Chief,  the  next  higher  tribunal. 
In  Morgan  v.  Daniels  there  had  been  a  reversal  of  the 
Examiner  of  Interferences  by  the  Board.  In  the  case 
at  bar,  as  to  the  interference  between  Bole  and  Wilson, 
the  Board  has  affirmed  the  findings  of  the  Examiner  of 
Interferences  that  Morgan  v.  Daniels  arose  under 
U.  S.  R.  S.,  Sec.  4915  is  immaterial. 

Counsel  refers  to  the  presumption  of  validity  attach- 
ing to  the  issuance  of  the  Bole  patent  in  suit.  What 
can  remain  of  any  such  presumption  after  the  ver}^ 
branch  of  the  government  which  issued  the  patent  has 
twice  in  effect  admitted  the  error  of  so  doing  and  so 
hastily  and  inadvertently  doing  while  the  Bole  and 
Wilson  applications  were  co-pending  in  the  Patent 
Office  and  prior  to  declaration  of  interference?  In 
fact,  the  position  of  the  Patent  Office  in  this  respect  is 
as  follows: — it  has  said  that  Wilson  is  the  inventor  and 
not  Bole,  and  it  has  said  so  each  time  this  issue  has 
been  decided,  and  it  has  done  everything  it  possibly 
could  do  to  correct  its  earlier  error  and  inadvertence. 
It  cannot  withdraw  or  cancel  the  Bole  patent,  but  in 
so  far  as  its  corrective  action  can  go,  it  has  stamped 
out  the  life  it  originally  erroneously  infused  into  the 
body  of  the  Bole  patent. 

Counsel  on  brief  and  argument  has  referred  to  the 
decision  of  the  Commissioner  of  Patents  rendered 
September  15,  191 5,  to  stay  its  interference  in  AA'ilson 
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V.  Bole,  and  has  made  it  appear  that  such  stay  was 
granted  because  of  some  tacit  admission  that  the  de- 
cision of  this  appellate  court  would  be  controlling  on 
ihe  Patent  Office.  We  contend  that  under  section  4904 
there  can  be  no  control  of  the  Patent  Office  by  any 
court  as  to  the  issues  properly  to  be  determined  by  the 
Patent  Office,  and  that  decision  of  the  Commissioner 
which  is  the  decision  of  a  federal  tribunal  on  motion, 
we  will  now  quote  from  to  show  that  the  main  ground 
upon  which  this  motion  was  decided  in  favor  of 
Bole  w^as,  as  clearly  indicated,  the  provision  of  suffi- 
cient time  for  counsel  of  appellees  to  journey  to  Wash- 
ington and  also  to  argue  the  appeal  in  the  case  at  bar, 
and  also  inferentially  that  the  Patent  Office  might  be 
advised  as  to  the  findings  of  this  court  as  it  has 
of  the  findings  of  the  Patent  Office.  It  will  be 
noted  from  this  decision  that  the  Commissioner  of 
Patents  is  to  set  a  day  within  the  present  month 
of  October  for  argument,  giving  counsel  time  to  come 
from  Los  Angeles.  This  opinion,  the  whole  import 
of  which  has  been  so  garbled  by  counsel,  is  as  follows, 
being  in  the  matter  of  Interference  No.  37,126,  be- 
tween Wilson  and  Bole: 

"Motion  to  Postpone. 
This  is  a  motion  to  postpone  the  hearing  now  set 
for  October  11,  1915.  It  appears  that  an  appeal  in  a 
suit  by  Bole  against  Wilson,  in  which  the  defense  of 
inventorship  by  Wilson  was  set  up,  is  to  be  argued 
before  the  Court  of  Appeals  of  the  Ninth  Circuit  on 
October  4,  and  that  counsel  for  Bole,  residing  in  Los 
Angeles,  wishes  to  take  part  of  the  argument  of  both 
appeals. 
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As  the  time  between  October  4  and  October  ii  is 
too  short  for  convenient  travel  from  Los  Angeles,  and 
the  hearing  in  Los  Angeles  may  not  be  had  on  the 
date  set,  I  will  order  that  the  matter  be  brought  on 
before  me  on  the  nth  of  October,  as  now  noted.  If 
at  that  time  the  appeal  in  the  Court  of  Appeals  of  the 
Ninth  Circuit  has  been  argued,  or  is  on  the  point  of 
being  argued,  I  will  adjourn  the  hearing  herein  to 
await  the  decision  of  the  Court  of  Appeals.  If  it  has 
not  been  argued  and  is  not  set  for  argument  on  a  day 
certain  within  the  month  of  October,  I  will  on  the  nth 
set  a  day  within  the  month  of  October  for  the  argu- 
ment before  me,  giving  counsel  time  to  come  from 
Los  Angeles. 

(Signed)     Thomas  Ewing. 

Commissioner. 
September  15,  1915." 

Counsel  would  make  it  out  that  the  mere  taking  of 
an  appeal  from  the  decision  of  the  Board  of  Examiners 
in  Chief  of  the  Patent  Office  nullifies  the  effect  of  such 
finding.  This  is  not  so.  The  findings  stand  in  full 
force  and  effect  until  a  reversal  has  been  made.  In 
other  words,  on  the  records  of  the  Patent  Office  now, 
Wilson  is  the  party  entitled  to  a  patent  for  the  subject- 
matter  of  the  Bole  patent  in  suit.  That  this  is  the  law 
in  federal  procedure,  see 

Norton  v.  Taxing  District  of  Brownsville,  36 
Fed.  R.  99,  2nd  syl.,  and  p.  100,  at  bottom,  and 
p.  loi,  at  top,  and  p.  102,  line  11,  to  end  of 
opinion. 

The  contention  has  been  raised  that  no  exceptions 
were  taken  at  the  trial.  Rule  46  is  apparently  the 
only  one  of  the  new  equity  rules  concerning  exceptions, 
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and  that  only  refers  to  evidence  offered  and  excluded. 
This  rule  is  not  brought  particularly  into  play  on  any 
of  the  grounds  of  error  urged  in  appellants'  assign- 
ment. 

In  conclusion,  we  contend  that  the  misrepresentation 
of  the  record  and  facts  in  appellees'  brief  is  repugnant 
to  fair  play  and  highly  significant  and  can  hardly 
be  explained  as  being  the  result  of  mere  careless- 
ness, upon  which  score  it  is  equally  to  be  con- 
demned. We  believe  that  such  misrepresentations 
on  argument  and  in  brief  would  justify  the  court 
in  ignoring  such  argument  and  brief  of  ap- 
pellees in  determining  the  issues  in  this  case.  When 
this  court  has  realized,  as  pointed  out,  that  Wilson's 
chief  competitor  and  opponent  in  extensive  litigation, 
Double,  president  of  the  Union  Tool  Company,  involved 
in  such  litigation,  is  one  of  the  complainants  in  this 
case,  and  that  Bole  rushed  to  him  as  soon  as  he  had 
made  a  cheap  settlement  with  Wilson  and  promised  to 
do  nothing  more  about  the  key  matter,  and  assigned  an 
interest  in  the  key  invention  of  the  patent  in  suit  to 
Double,  we  believe  that  the  motive  and  animus  behind 
this  dispute  will  be  clearly  visible. 

Again,  appellants  respectfully  urge  that  the  decree 
of  the  lower  court  be  reversed  and  the  bill  dismissed, 
within  all  good  conscience  and  equity  and  law,  as  well 
as  upon  the  facts  of  the  case. 

Respectfully  submitted, 

Raymond  Ives  Blakeslee, 

Counsel  for  Appellants. 


No.  2643 


(Hvctnxt  (Hmxt  of  ^ppmlB 

J0r  %  Nttitlj  Olirrwtt 


S^rattHrnpt  of  Eworli. 

(IN  TWO  VOLUMES.) 


SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Plaintiff  in  Error, 

vs. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Defendant  in  Error. 


VOLUME  I. 
(Pages  1  to  320,  Inclusive.) 


Upon  Writ  of  Error  to  the  United  States  District  Court 

of  the  Northern  District  of  California, 

Second  Division. 


Filed 


n.  MONcnrtN; [  J  OCT  1  -  1915 

[r  D,  Monckton, 


Filmer  Bros.  Co.  Print,  330  Jackson  St.,  S.  F.p3irt^  Cierk* 


No.  2643 

(Htctnxt  Olourt  of  AppmlB 


Evnmtript  nf  HworJi. 

(IN  TWO  VOLUMES.) 


SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Plaintiff  in  Error, 

vs. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Defendant  in  Error. 


VOLUME  I. 
(Pages  1  to  320,  Inclusive.) 


Upon  Writ  of  Error  to  the  United  States  District  Court 

of  the  Northern  District  of  California, 

Second  Division. 


Filmer  Bros.  Co.  Print,  330  Jackson  St.,  S.  F.,  Oal. 


INDEX  TO  THE  PRINTED  TRANSCRIPT  OF 

RECORD. 


[Clerk's  Note:  When  deemed  likely  to  be  of  aii  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
the  original  certified  record  is  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  tcrt  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.  Title  heads  inserted  by  the  Clerk  are  enclosed  within 
brackets.] 

Page 

Answer 333 

Assignment  of  Errors 453 

Bill  of  Exceptions 366 

Bond  on  Writ  of  Error 535 

Cause  of  Action  No.  2 4 

Cause  of  Action  No,  3 7 

Cause  of  Action  No.  4 9 

Cause  of  Action  No.  5 12 

Cause  of  Action  No.  6 15 

Cause  of  Action  No.  7 17 

Cause  of  Action  No.  8 20 

Cause  of  Action  No.  9 23 

Cause  of  Action  No.  10 26 

Cause  of  Action  No.  11 28 

Cause  of  Action  No.  12 31 

Cause  of  Action  No.  13 34 

Cause  of  Action  No.  14 37 

Cause  of  Action  No.  15 39 

Cause  of  Action  No.  16 42 

Cause  of  Action  No.  17 45 

Cause  of  Action  No.  18 48 

Cause  of  Action  No.  19 50 


ii  Southern  Pacific  Company  vs. 

Index.  Page 

Cause  of  Action  No.  20 53 

Cause  of  Action  No.  21 56 

Cause  of  Action  No.  22 59 

Cause  of  Action  No.  23 61 

Cause  of  Action  No.  24 64 

Cause  of  Action  No.  25 67 

Cause  of  Action  No.  26 69 

Cause  of  Action  No.  27 72 

Cause  of  Action  No.  28 75 

Cause  of  Action  No.  29 78 

Cause  of  Action  No.  30 80 

Cause  of  Action  No.  31 83 

Cause  of  Action  No.  32 86 

Cause  of  Action  No.  33 88 

Cause  of  Action  No.  34 91 

Cause  of  Action  No.  35 94 

Cause  of  Action  No.  36 96 

Cause  of  Action  No.  37 99 

Cause  of  Action  No.  38 102 

Cause  of  Action  No.  39 104 

Cause  of  Action  No.  40 107 

Cause  of  Action  No.  41 110 

Cause  of  Action  No.  42 113 

Cause  of  Action  No.  43 115 

Cause  of  Action  No.  44 118 

Cause  of  Action  No.  45 121 

Cause  of  Action  No.  46 124 

Cause  of  Action  No.  47 126 

Cause  of  Action  No.  49 129 

Cause  of  Action  No.  50 132 

Cause  of  Action  No.  51 134 


California  Adjustment  Company.  iir 

Index.  Page 

Cause  of  Action  No.  52 137 

Cause  of  Action  No.  53 140 

Cause  of  Action  No.  54 142 

Cause  of  Action  No.  55 145 

Cause  of  Action  No.  56 148 

Cause  of  Action  No.  57 150 

Cause  of  Action  No.  58 153 

Cause  of  Action  No.  125 156 

Cause  of  Action  No,  60 158 

Cause  of  Action  No.  61 161 

Cause  of  Action  No.  62 164 

Cause  of  Action  No.  63 166 

Cause  of  Action  No.  64 169 

Cause  of  Action  No.  65 172 

Cause  of  Action  No.  66 174 

Cause  of  Action  No.  67 177 

Cause  of  Action  No.  68 180 

Cause  of  Action  No.  69 182 

Cause  of  Action  No.  70 185 

Cause  of  Action  No.  71 " 187 

Cause  of  Action  No.  72 190 

Cause  of  Action  No.  73 193 

Cause  of  Action  No.  74 195 

Cause  of  Action  No.  75 198 

Cause  of  Action  No.  76 201 

Cause  of  Action  No.  77 203 

Cause  of  Action  No.  78 206 

Cause  of  Action  No.  79 208 

Cause  of  Action  No.  80 211 

Cause  of  Action  No.  81 214 

Cause  of  Action  No.  82 217 


iv  Southern  Pacific  Company  vs. 

Index.  Page 

Cause  of  Action  No.  83 219 

Cause  of  Action  No.  84 222 

Cause  of  Action  No.  85 225 

Cause  of  Action  No.  86 227 

Cause  of  Action  No.  87 230 

Cause  of  Action  No.  88 233 

Cause  of  Action  No.  89 236 

Cause  of  Action  No.  90 239 

Cause  of  Action  No.  91 242 

Cause  of  Action  No.  92 245 

Cause  of  Action  No.  93 248 

Cause  of  Action  No.  94 251 

Cause  of  Action  No.  95 254 

Cause  of  Action  No.  96 257 

Cause  of  Action  No.  97 260 

Cause  of  Action  No.  98 263 

Cause  of  Action  No.  99 266 

Cause  of  Action  No.  100 269 

Cause  of  Action  No.  101 272 

Cause  of  Action  No.  102 275 

Cause  of  Action  No.  103 278 

Cause  of  Action  No.  104 281 

Cause  of  Action  No.  105 284 

Cause  of  Action  No.  106 287 

Cause  of  Action  No.  107 290 

Cause  of  Action  No.  108 293 

Cause  of  Action  No.  109 296 

Cause  of  Action  No.  110 299 

Cause  of  Action  No.  Ill 302 

Cause  of  Action  No.  112 305 

Cause  of  Action  No.  113 308 


Calif ornia  Adjustment  Company.  v 

Index.  Page 

Cause  of  Action  No.  114 311 

Cause  of  Action  No.  115 314 

Cause  of  Action  No.  116 317 

Cause  of  Action  No.  117 321 

Cause  of  Action  No.  118 324 

Cause  of  Action  No.  119 327 

Cause  of  Action  No.  120 329 

Certificate  of  Clerk  of  U.  S.  District  Court  to 

Transcript  of  Record 538 

Certificate  of  Clerk  to  Judgment-roll 361 

Complaint 1 

Copy  of   Letter,  May  7,  1909,    H.  A.  Jones   to 

Board  of  Railroad  Commissioners 434 

Decision 428 

Decision  of  Railroad  Commission  of  State  of 
California  in  Traffic  Bureau  of  the  Mer- 
chants' Exchange  vs.  Southern  Pacific  Com- 
pany et  al 428 

Demurrer  to  Answer 349 

Exception  No.  1 371 

Exception  No.  3 381 

Exception  No.  4 398 

Exception  No.  5 404 

Exception  No.  6 407 

Exception  No.  7 423 

Exception  No.  8 425 

Exception  No.  9 427 

Exception  No.  10 434 

Exception  No.  11 444 

Exception  No.  12 444 

Exception  No.  13 449 


vi  Southern  Pacific  Company  vs. 

Index.  Page 

EXHIBITS : 

Defendant's  Exhibit  ''A" — Statement 
Showing  in  Detail  Items  Embodied  in 
Complaint  Filed  by  California  Adjust- 
ment Company  Against  the  Southern 
Pacific  Company   3'7'6 

Defendant's  Exhibit  "A" — Statement 
Showing  in  Detail  Items  Embodied  in 
Complaint 469 

Defendant's  Exhibit — Statement  Showing 
ing  in  Detail  Items  Embodied  in  Com- 
plaint       376 

Exhibit  No.  1— Motion  for  Nonsuit 369 

Exhibit  No.  2— Copy  of  Letter,  May  7,  1909, 
H.  A.  Jones  to  Board  of  Railroad  Com- 
missioners      434 

Exhibit  No.  3 — Order  of  Railroad  Commis- 
sion Dated  June  11,  1909,  Approving 
Rates,  etc., 445 

Exhibit  No.  4 — Notice   to  Present  List   of 

Deviations  and  to  Justify  Exceptions . .  399 

Exhibit  No.  5 — Permission  to  Carriers  to 

Continue  Present  Rate  Bases,  etc 404 

Exhibit  No.  7— Decision 428 

Judgment  on  Findings 360 

Memorandum  Opinion   362 

Motion  for  Nonsuit 369 

Motion  to  Strike  Out  Parts  of  Answer 354 

Notice    of    California    Railroad    Commission, 

Dated  October  26,  1911,  Entitled  "Notice  to 


California  Adjustment  Company.  vii 

Index.                                Page 
Present  List  of  Deviations  and  to  Justify 
Exceptions" 399 

Notice  of  Motion  to  Strike  Certain  Parts  of  An- 
swer, etc 353 

Opinion 362 

Order  Allowing  Writ  of  Error  Fixing  Amount 

of  Bond  534 

Order  Extending  Time  to  September  2,  1915,  to 
File  Record  on  Writ  of  Error  and  to  Docket 
the  Cause 544 

Order  of  California  Railroad  Commission, 
Dated  November  20,  1911,  Entitled  "Per- 
mission to  Carriers  to  Continue  Present 
Rate  Bases,"  etc 404 

Order  of  Railroad  Commission  Dated  June  11, 

1909,  Approving  Rates,  etc 445 

Order  of  Railroad  Commission  of  January  16, 
1912,  Extending  Time  for  Filing  Relief  Ap- 
plications to  September  15,  1912 425 

Order  Settling,  etc..  Bill  of  Exceptions 449 

Order  Settling  the  Foregoing  Bill  of  Excep- 
tions    450 

Order  Sustaining  Demurrer  in  Part  and  Over- 
ruling Demurrer  in  Part 356 

Petition  for  Writ  of  Error 451 

Petitions  of  Southern  Pacific  Company  to  Rail- 
road Commission  of  California  for  Release 
from  Provision  of  Section  21  of  Article  XII 
of  the  Constitution  of  California,  etc 407 

Proceedings  Had  Before  Railroad  Commission 
of  State  of  California  in  Associated  Jobr 


viii  Southern  Pacific  Company  vs. 

Index.  Page 

bers  of  Loa  Angeles  vs.  Southern  Pacific 
Co.  et  al 382 

Report  and  Opinion  of  Railroad  Commission  in 
Associated  Jobbers  of  Los  Angeles  vs. 
Southern  Pacific  Company,  a  Corporation, 
et  al 382 

Special  Findings  of  Fact  and  Conclusions  of 
Law 357 

Statement  Showing  in  Detail  Items  Embodied 
in  Complaint  Filed  by  C;.iifornia  Adjust- 
ment Com;^  .y  vs.  The  Southern  Pacific 
Company   376 

Stipulation  Re  Settling,  etc.,  of  Bill  of  Excep- 
tions    450 

Stipulation  that  Answer  may  Stand  as  An- 
swered to  Each  Cause  of  Action,  etc 347 

TESTIMONY  ON  BEHALF  OF  DEFEND- 
ANT: 

BUTLER,  J.  K 448 

GOMPH,  F.  W 389 

REINHART,  E.  J 371 

Waiver  of  Jury 356 

Writ  of  Error 540 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California. 

CALIFORNIA  ADJUSTMENT  COMPANY,  a  Cor- 
poration, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

Complaint. 

Now  comes  California  Adji  aient  Company,  a 
corporation,  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California,  and 
having  its  principal  place  of  business  in  said  North- 
em  District  of  California,  and  complains  of  the  de- 
fendant Southern  Pacific  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Kentucky,  and  for  a  first  cause 
of  action  alleges: 

I. 

That  plaintiff  is  and  at  all  times  herein  mentioned 
was  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is  and  at  all  times 
herein  mentioned  was  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  District. 

II. 

That  defendant  is  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
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tucky.  That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  w^as  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  railroad  within 
said  state. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California.     [1*] 

IV. 

That  on  the  22d  day  of  September,  1911,  at  the 
said  point  of  shipment,  G.  H.  Tay  Co.,  delivered  to 
defendant  for  transportation  from  said  point  of  ship- 
ment to  Valley  Foundry  &  Machine  Works,  herein- 
after called  plaintiff's  assignor,  at  said  station  of 
delivery,  4460  pounds  of  castings  and  fittings;  that 
said  defendant  transported  said  property  from  said 
point  of  shipment  to  said  station  of  delivery,  and 


*Page-nuinber    appearing   at  foot    of   page    of   certified   Transcript   of 
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thereupon    notified    plaintiff's    assignor    that    said 
property  was  ready  for  delivery;  that  defendant  then 
and  there  demanded  that  plaintiff's  assignor  pay  to 
defendant  for  the  transportation  of  said  property 
from  said  point  of  shipment  to  said  station  of  deliv- 
ery the  sum  of  44  cents  per  hundred  pounds;  that  at 
said  time,  and  at  all  times  in  this  paragraph  men- 
tioned, defendant  charged  for  the  transportation  in 
the  same  direction  of  the  same  class  of  property  from 
said  point  of  shipment  to  the  said  City  of  Los  Ange- 
les the  sum  of  371/2  cents  per  hundred  pounds;  that 
in  order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at 
the  time  of  the  delivery  of  said  property  to  plain- 
tiff's assignor,  to  wit,  on  the  26th  day  of  September, 
1911,  said  plaintiff's  assignor  w^as  compelled  to  pay 
and  did  pay  to  said  defendant  the  said  charges  so 
demanded  by  defendant  for  the  tranportation  of  said 
property,  to  wit,  the  sum  of  $19.62;  that  said  prop- 
erty was  covered  by  defendant's  waybill  No.  25455; 
that  the  said  payment  so  made,  and  the  said  charges 
so  exacted  by  defendant  exceeded  by  the  sum  of 
$2.90  (hereinafter  called  said  excessive  charge)  the 
charge  then  made  by  defendant  for  the  transporta- 
tion in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles.     That  plaintiff's   as- 
signor is  and  at  all  times  herein  mentioned  was,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
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plain tiif's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

[2] 

Cause  of  Action  No.  2. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transjoorting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Bakersfield,  hereinafter  called  the  station  of  deliv- 
ery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of  de- 
livery; that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  28  day  of  March,  1911,  at  the  said 
point  of  shipment,  Tubbs  Cordage  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  J.  F.  Lucey  Co.,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  2073 
pounds  of  Rope;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  72  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
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said  City  of  Los  Angeles  the  sum  of  421/^  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  v^it  on  the  30 
day  of  March,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $14.93; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  31233;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $6.11  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  CaUfornia.     [3—2] 
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Cause  of  Action  No.  3. 

For  another,  further  and.  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times, 

n. 

was  a  resident  of  said  District. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles,  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  sta- 
tion of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  deliverv  that  at  all  times  herein  mentioned  said 
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defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  16  day  of  March,  1911,  at  the  said 
point  of  shipment,  Tubbs  Cordage  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  J.  F.  Lucey  Co.,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  2102 
pomids  of  Rope;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  72  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  421^  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  18  day 
of  March,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $15.13; 
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that  said  property  was  covered  by  defendant's  way- 
bill No.  17303;  that  the  said  payment  so  made  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $6.20  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [4 — 3] 

Cause  of  Action  No.  4. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  of  said  times 
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was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
state. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles,  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  sta- 
tion of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  delivery  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occu^»ation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  24  day  of  January,  1911,  at  the  said 
point  of  shipment,  Tubbs  Cordage  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  J.  F.  Lucey  Co.,  hereinafter  called  plain- 
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tiff's  assignor,  at  said  station  of  delivery,  7042 
pounds  of  Rope;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  72  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  421/4  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
26  day  of  January,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$50.70;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  23746;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  the  sum  of  $20.74  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defend- 
ant for  the  transportation  in  the  same  direction  of 
the  same  amount  and  class  of  property  from  the  said 
point  of  shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement   of  this   action 
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plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [5 — 4] 

Cause  of  Action  No.  5. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
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porting  for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 
That  on  the  20  day  of  February,  1911,  at  the  said 
point  of  shipment,  M.  J.  Brandenstein  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  Kamikawa  Bros.,  hereinafter  called 
plaintiff 's  assignor,  at  said  station  of  delivery,  39,400 
pounds  of  Rice ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery;  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  siun  of  36  cents  per  hun- 


14;  Southern  Pacific  Company  vs. 

dred  pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  27i/^  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  24  day 
of  February,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $141.84 ; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  1244 ;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $33.49  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that 
defendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 
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That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [6 — 5] 

Cause  of  Action  No.  6. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff'  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  al'i 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
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of  Fresno,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery  ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 
That  on  the  12  day  of  January,  1911,  at  the  said 
point  of  shipment.  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,200  pounds  of  Rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
27%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
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signor,  to  wit,  on  the  15  day  of  January,  1911,  said 
plaintiff's  assignor  was  compellel  to  pay  and  did  pay 
to  said  defendant  the  said  charges  so  demanded  by 
defendant  for  the  transportation  of  said  property,  to 
wit,  the  sum  of  $144.72;  that  said  property  was 
covered  by  defendant's  waybill  No.  716;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.17  (hereinafter 
called  said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  the  same  direc- 
tion of  the  same  amount  and  class  of  property  from 
the  said  point  of  shipment  to  the  said  City  of  Los 
Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that 
defendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [7 — 6] 

Cause  of  Action  No.  7. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 
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I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and 
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property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 
That  on  the  8  day  of  February,  1911,  at  the  said 
point  of  shipment,  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  Rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
27I/2  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  11  day  of  February,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did  pay 
to  said  defendant  the  said  charges  so  demanded  by 
defendant  for  the  transportation  of  said  property,  to 
wit,  the  sum  of  $144.00;  that  said  property  was 
covered  by  defendant's  waybill  No.  493 ;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
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defendant  exceeded  by  the  sum  of  $34.00  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that 
defendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [8—7] 

Cause  of  Action  No.  8. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 
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II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  23d  day  of  September,  1911,  at  the  said 
point  of  shipment.  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
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called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  36  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direc- 
tion of  the  same  class  of  property  from  said  point 
of  shipment  to  the  said  City  of  Los  Angeles  the  sum 
of  27V2  cents  per  hundred  pounds ;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  25  day  of  September,  1911,  said  plain- 
tiff's assignor  was  compelled  to  pay  and  did  pay  to 
said  defendant  the  said  charges  so  demanded  by  de- 
fendant for  the  transportation  of  said  property,  to 
wit,  the  sum  of  $144.00;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  1825;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted 
by  defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 
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V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [9—8] 

Cause  of  Action  No.  9. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges ; 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  tlie  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  8th  day  of  August,  1911,  at  the  said 
point  of  shipment,  H.  Janes  Co.  delivered  to  defend- 
ant for  transportation  from  said  point  of  shipment 
to  Barret-Hicks  Co.,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  4060  pounds  of 
pipe  and  fittings;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
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said  station  of  delivery  the  sum  of  44  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  37i/^  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
10  day  of  August,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  defendant 
the  said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$17.86;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  8987;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $2.64  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defendant 
for  the  transportation  in  the  same  direction  of  the 
same  amount  and  class  of  property  from  the  said 
point  of  shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff 's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [10—9] 

Cause  of  Action  No.  10. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
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station  of  Porterville,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 
That  on  the  19  day  of  April,  1911,  at  the  said 
point  of  shipment,  American  Radiator  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  Barrett-Hicks  Co.,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  5428 
pounds  of  rods ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery ;  that 
defendant  then  and  there  demanded  that  plaintiff's 
assignor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  61  cents  per  hundred 
poimds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  37^  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
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22d  day  of  April,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $33.11 ; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  21402;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $12.75  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [11—10] 

Cause  of  Action  No.  11. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
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der  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  law^s  of  the  State  of 
Kentucky.  That  at  all  times  herein  mentioned  said 
defendant  was  a  coromon  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
w'ithin  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  wdiich  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  th(3 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery,  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  comnaon  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 
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IV. 

That  on  the  27  day  of  August,  1911,  at  the  said 
point  of  shipment,  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
27%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  1  day  of  September,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $144.00;  that  said  property 
was  covered  by  defendant's  waybill  No.  327 ;  that  the 
said  pajrment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $34.00 
(hereinafter  called  said  excessive  charge)  the  charge 
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then  made  by  defendant  for  the  transportation  in 
the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipm.ent  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [12—11] 

Cause  of  Action  No.  12. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  iand  existing 
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under  and  by  virtue  of  the  laws  of  the  State  of 
Kentucky.  That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  .Y^Jiich  railroad  from  said  point  of  ship- 
ment to  said'^^-'ty  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  wa'  f^  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  14  day  of  August,  1911,  at  the  said 
point  of  shipment.  North  American  Mercantile  Co. 
delivered  to  deTendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  Rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
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tiff's  assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  36  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  propery  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  pi^bperty  so 
transported  by  said  defendant,  and  v^  "i^he  time  of  the 
delivery  of  said  property  to  plaint  l's  assignor,  to 
wit,  on  the  18  day  of  August,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $144.00;  that  said  property  was  covered 
by  defendant's  waybill  No.  1513;  that  the  said  pay- 
ment so  made,  ai.  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's  assignor  duly  assigned,  transferred  and 

set  over  unto  plaintiff  the  said  claim  and  demand  of 

plaintiff's  assignor  for  the  recovery  of  said  excessive 
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charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excesisve  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff 's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [13—12] 

Cause  of  Action  No.  13. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff'  is  and  at  all  of  said  timets 
was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Kentucky.  That  at  all  times  herein  mentioned  said 
defendant  w^as  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting  for  hire  persons  and  property  by  railroad 
w4thin  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles 
in  said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  8  day  of  July,  1911,  at  the  said  point 
of  shipment,  American  Mercantile  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  Kamikawa  Bros.,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  40,000 
pounds  of  rice ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  36  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
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said  City  of  Los  Angeles  the  sum  of  271/2  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
11  day  of  July,  1911,  said  plaintiff's  assigTior  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$144.00;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  743;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $34.00  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los 
Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
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isting  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [14—13] 

Cause  of  Action  No.  14. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  distant 
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from  said  point  of  shipment  than  said  station  of 
delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 
That  on  the  1  day  of  June,  1911,  at  the  said  point 
of  shipment,  North  American  Mercantile  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiif 's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  Rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
271/2  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  3  day  of  June,  1911,  said  plaintiff's 
assignor    was    compelled    to    pay    and    did    pay 
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to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $144.00;  that  said  prop- 
erty was  covered  by  defendant's  waybill  No.  116; 
that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $34.00  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said 
excessive  charge.  That  prior  to  the  commencement 
of  this  action  plaintiff  demanded  of  defendant 
that  defendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

That  plaintiff 's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [15—14] 

Cause  of  Action  No.  15. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 
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IV. 

That  on  the  19  day  of  April,  1911,  at  the  said  point 
of  shipment,  North  American  Mercantile  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  Rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
271/^  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  22  day  of  April,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay 
to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $144.00;  that  said  prop- 
erty was  covered  by  defendant's  waybill  No.  1526; 
that  the  said  payment  so  made,  and  the  said  charges 
so  exacted  by  defendant  exceeded  by  the  siuii  of 
$34.00  (hereinafter  called  said  excessive  charge)  the 
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charge  then  made  by  defendant  for  the  transporta- 
tion in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said 
excessive  charge.  That  prior  to  the  commencement 
of  this  action  plaintiff  demanded  of  defendant 
that  defendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [16—15] 

Cause  of  Action  No.  16. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California  ,* 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
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tioned  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  14  day  of  March,  1911,  at  the  said  point 
of  shipment,  North  American  Mercantile  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  Eice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment 
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to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,   defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
27%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  17  day  of  March,  1911,  said  plaintiff's 
assignor    was    compelled    to    pay    and    did    pay 
to   said  defendant  the   said  charges  so   demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $144.00;  that  said  property 
was  covered  by  defendant's  waybill  No.  902;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $34.00 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
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of  plaintiff's  assignor  for  the  recovery  of  said 
excessive  charge.  That  prior  to  the  commencement 
of  this  action  plaintiff  demanded  of  defendant 
that  defendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  here 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     .[17—16] 

Cause  of  Action  No.  17. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
f  or^hire  persons  and  property  by  railroad  within  said 
State. 
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III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Porterville,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  18  day  of  January,  1911,  at  the  said 
point  of  shipment,  American  Radiator  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  Barrett-Hicks  Co.,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  2803 
pounds  of  radiators  and  parts;  that  said  defendant 
transported  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery,  and  thereupon  noti- 
fied plaintiff's  assignor  that  said  property  was  ready 
for  delivery;  that  defendant  then  and  there  de- 
manded that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said 
point  of  shipment  to  said  station  of  delivery  the  sum 
of  61  cents  per  hundred  pounds;  that  at  said  time, 
and  at  all  times  in  this  paragraph  mentioned,  defend- 
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ant  charged  for  the  transportation  in  the  same  direc- 
tion of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum 
of  37%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  21  day  of  January,  1911,  said  plain- 
tiff's assignor  was  compelled  to  pay  and  did  pay  to 
said  defendant  the  said  charges  so  demanded  by  de- 
fendant for  the  transportation  of  said  property,  to 
vdt,  the  sum  of  $17.10';  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  17611;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $6.59  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  here 
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mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [18—17] 

Cause  of  Action  No.  18. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter    called    the    station 
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of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 
That  on  the  1  day  of  September,  1911,  at  the  said 
point  of  shipment,  Crane  Company  delivered  to  de- 
fendant for  transportation  from  said  point  of  ship- 
ment to  Barrett-Hicks  Co.,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  11382 
pounds  of  pipe  and  fittings;  that  said  defendant 
transported  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery,  and  thereupon  noti- 
fied plaintiff's  assignor  that  said  property  was  ready 
for  delivery;  that  defendant  then  and  there  de- 
manded that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said 
point  of  shipment  to  said  station  of  delivery  the  sum 
of  44  cents  per  hundred  pounds;  that  at  said  time, 
and  at  all  times  in  this  paragraph  mentioned,  defend- 
ant charged  for  the  transportation  in  the  same  direc- 
tion of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
3'7%  cents  per  hundred  pounds;  that  in  order  to  ob- 
tain the  possession  and  delivery  of  said  property  so 
transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  6th  day  of  September,  1911,  said  plain- 
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tiff's  assignor  was  compelled  to  pay  and  did  pay  to 
said  defendant  tlie  said  charges  so  demanded  by  de- 
fendant for  the  transportation  of  said  property,  to 
wit,  the  sum  of  $50.08;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  732;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $7.40  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [19—18] 

Cause  of  Action  No.  19. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
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was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  District. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the 
City  of  Leslie  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Sanger,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 
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IV. 

That  on  the  4  day  of  October,  1911,  at  the  said 
point  of  shipment,  C.  E.  Whitney  delivered  to  de- 
fendant for  trans23ortation  from  said  point  of  ship- 
ment to  Coblintz  Bros.  Co.,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  3Q07O 
pounds  of  salt ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  I8V2  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  15  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  6  day 
of  October,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $55.63; 
that  said  property  w^as  covered  by  defendant's  way- 
bill No.  640 ;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $10.52  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
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transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [20—19] 

Cause  of  Action  No.  20. 
For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 
That  plaintiff  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California;  that  its  principal  place  of  business  Is, 
and  at  all  times  herein  mentioned  was,  in  the  North- 
ern District  of  California;  that  plaintiff  is  and  at 
all  of  said  times  was  a  resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
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under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Leslie  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Sanger,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  21  day  of  March,  1911,  at  the  said 
point  of  shipment,  G.  E.  Whitney  delivered  to  defend- 
ant for  transportation  from  said  point  of  shipment  to 
Coblentz  Bros.  Co.,  hereinafter  called  plaintiff's  as- 
signor, at  said  station  of  delivery,  34,410  pounds  of 
salt;  that  said  defendant  transported  said  property 
from  said  point  of  shipment  to  said  station  of  deliv- 
ery, and  thereupon  notified  plaintiff's  assignor  that 
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said  property  was  ready  for  delivery ;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor 
pay  to  defendant  for  the  transportation  of  said  prop- 
erty from  said  point  of  shipment  to  said  station  of 
delivery  the  sum  of  18%  cents  per  hundred  pounds  ; 
that  at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transporta- 
tion in  the  same  direction  of  the  same  class  of  prop- 
erty from  said  point  of  shipment  to  the  said  City  of 
Los  Angeles  the  sum  of  15  cents  per  hundred  pounds; 
that  in  order  to  obtain  the  possession  and  delivery 
of  said  property  so  transported  by  said  defendant, 
and  at  the  time  of  the  delivery  of  said  property  to 
plaintiif 's  assignor,  to  wit,  on  the  25  day  of  March, 
1911,  said  plaintiff's  assignor  was  compelled  to  pay 
and  did  pay  to  said  defendant  the  said  charges  so 
demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $63.65;  that  said 
property  was  covered  by  defendant's  waybill  No. 
197;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $12.04  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  trans- 
portation in  the  same  direction  of  the  same  amount 
and  class  of  property  from  the  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.     That  prior  to  the  commencement  of  this 
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action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  tlie  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  b}^  virtue  of  the  laws  of  the  State 
of  California.     [21—20] 

Cause  of  Action  No.  21. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  law^s  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  w^as  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  Crockett  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Sanger,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 
That  on  the  31  day  of  March,  1911,  at  the  said 
point  of  shipment,  Crockett  Sugar  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  Coblentz  Bros.  Co.,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  40,400 
pounds  of  sugar;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  371/2 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
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shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
27%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  1  day  of  April,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $148.47;  that  said  property 
was  covered  by  defendant's  waybill  No.  261 ;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $37.37 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in 
the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [22—21] 
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Cause  of  Action  No.  22. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Kentucky.  That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
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was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 
That  on  the  29  day  of  August,  1911,  at  the  said 
point  of  shipment,  Paraffin  Paint  Co.  delivered  to 
defendant   for   transportation   from   said  point   of 
shipment   to   Madary's   Planing   Mill,    hereinafter 
called  plaintiff's  assig-nor,  at  said  station  of  delivery, 
46,534  pounds  of  roofing;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  sam.e  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
27I/2  cents  per  hundred   pounds;   that   in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  1  day  of  September,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
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erty,  to  wit,  the  sum  of  $167.52 ;  that  said  property 
was  covered  by  defendant's  waybill  No.  2028;  that 
the  said  payment  so  made,  and  the  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $39.55 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in 
the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [23—22] 

Cause  of  Action  No.  23. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia; that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern 


62  Southern  Pacific  Company  vs. 

District  of  California ;  that  plaintiff  is  and  at  all  of 
said  times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  8  day  of  June,  1911,  at  the  said  point 
of  shipment,  Paraffin  Paint  Co.  delivered  to  defend- 
ant for  transportation  from  said  point  of  shipment 
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to  Madary's  Planing  Mill,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  30,062 
pounds  of  roofing;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  th^n  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  36  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  271/2  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
12  day  of  June,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$108.22;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  1245;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $25.55  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 
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V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [24—23] 

Cause  of  Action  No.  24. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia; that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern 
District  of  California;  that  plaintiff  is  and  at  all  of 
said  times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned w^as,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Livny,  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Sanger,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  1  day  of  April,  1911,  at  the  said  point 
of  shipment.  Bower  Bros,  delivered  to  defendant 
for  transportation  from  said  point  of  shipment  to 
Coblentz  Bros.  Co.,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  35,000  pounds 
of  sulphur;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
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said  station  of  delivery  the  sum  of  221/2  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles,  the  sum  of  15  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
4  day  of  April,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$63.75;  that  said  property  was  covered  by  defend- 
ant 's  waybill  No.  65 ;  that  the  said  payment  so  made, 
and  the  said  charges  so  exacted  by  defendant  ex- 
ceeded by  the  sum  of  $11.25  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defendant 
for  the  transportation  in  the  same  direction  of  the 
same  amount  and  class  of  propert}^  from  the  said 
point  of  shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [25—24] 

Cause  of  Action  No.  25. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia; that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern 
District  of  California;  that  plaintiff  is  and  at 
all  of  said  times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
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station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 
That  on  the  18  day  of  September,  1911,  at  the  said 
City  of  Los  Angeles,  Western  Hardwood  Lumber 
Co.  delivered  to  defendant  for  transportation  from 
said  City  of  Los  Angeles  to  Madary's  Planing  Mill, 
hereinafter  called  plaintiff's  assignor,  at  said  station 
of  delivery,  8560'  pounds  of  lumber;  that  said  defend- 
ant transported  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery,  and  there- 
upon notified  plaintiff's  assignor  that  said  property 
was  ready  for  delivery;  that  defendant  then  and 
there  demanded  that  jjlaintiff 's  assignor  pay  to  de- 
fendant for  the  transportation  of  said  property  from 
said  City  of  Los  Angeles  to  said  station  of  delivery 
the  sum  of  63  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said  City 
of  Los  Angeles  to  the  said  City  of  San  Francisco  the 
sum  of  37%  cents  per  hundred  pounds ;  that  in  order 
to  obtain  the  possession  and  delivery  of  said  prop- 
erty so  transported  by  said  defendant,  and  at  the 
time  of  the  delivery  of  said  property  to  plaintiff's 
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assignor,  to  wit,  on  the  22  day  of  September,  1911, 
said  plaintiff's  assignor  was  compelled  to  pay  and 
did  pay  to  said  defendant  the  said  charges  so  de- 
manded by  defendant  for  the  transportation  of  said 
property,  to  wit,  the  sum  of  $53.93;  that  said  property 
was  covered  by  defendant's  waybill  No.  14,005;  that 
i;he  said  payment  so  made,  and  the  said  charges  so 
exacted  by  defendant  exceeded  the  sum  of  $21.82 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco.  That  plaintiff's  assignor  is, 
and  at  all  times  herein  mentioned  was,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[26—25] 

Cause  of  Action  No.  26. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
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was,  a  corporation  duly  organized  and  existing  under 
and  by  \drtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City 
of  Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 
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IV. 

That  on  the  27  day  of  July,  1911,  at  the  said  City 
of  Los  Angeles,  Monarch  Sign  Co.  delivered  to  de- 
fendant for  transportation  from  said  City  of  Los 
Angeles  to  Madary's  Planing  Mill,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery.  2010 
pounds  of  lumber;  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  G3i  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  42%  cents 
per  hundred  pounds ;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
31  day  of  July,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$12.66 ;  that  said  property  was  covered  by  defendant's 
waybill  No.  22,043;  that  the  said  payment  so  made, 
and  the  said  charges  so  exacted  by  defendant  ex- 
ceeded by  the  sum  of  $4.12  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defendant 
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for  the  transportation  in  the  same  direction  of  the 
same  amount  and  class  of  property  from  the  said 
City  of  Los  Angeles  to  the  said  City  of  San  Francisco. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[27—26] 

Cause  of  Action  No.  27. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
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under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery ;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  30th  day  of  January,  1911,  at  the  said 
City  of  Los  Angeles,  Pioneer  Paper  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Fresno  Planing  Mills  Co.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
37,800  pounds  of  roofing ;  that  said  defendant  trans- 
ported said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
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delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery  the  sum  of 
bQ  cents  per  hundred  pounds ;  that  at  said  time,  and 
at  all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum 
of  27%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  3d  day  of  February,  1911, 
said  plaintiff's  assignor  was  compelled  to  pay  and 
did  pay  to  said  defendant  the  said  charges  so  de- 
manded by  defendant  for  the  transportation  of  said 
property,  to  wit,  the  sum  of  $211.68;  that  said 
property  was  covered  by  defendant's  waybill  No. 
22,157;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $107.73  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant 
for  the  transportation  in  the  same  direction  of  the 
same  amount  and  class  of  property  from  the  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco. That  plaintiff's  assignor  is,  and  at  all  times 
herein  mentioned  w^as,  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

Y. 
That  prior  to  the  commencement   of  this   action 
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plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.     [28—27] 

Cause  of  Action  No.  28. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

The  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all   times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City 
of  Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery ;  that  said  City  of  San  Francisco 
is  more  distant  fr©m  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by 
said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 
That  on  the  1st  day  of  April,  1911,  at  the  said  City 
of  Los  Angeles,  Holt  Manufacturing  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Barrett-Hicks  Co.,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  8880 
pounds  of  sweeping  compound,  that  said  defendant 
transported   said   property   from   said  City  of  Los 
Angeles  to  said  station  of  delivery,  and  thereupon 
notified  plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there 
demanded  that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property    from  said 
City  of  Los  Angeles  to  said  station  of  delivery  the 
sum  of  74  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
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City  of  Los  Angeles  to  the  said  City  of  San  Francisco 
the  sum  of  48%  cents  per  hundred  pounds;  that  in 
order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at 
the  time  of  the  delivery  of  said  property  to  plaintiff's 
assignor,  to  wit,  on  the  4  day  of  April,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did  pay 
to  said  defendant  the  said  charges  so  demanded  by 
defendant  for  the  transportation  of  said  property, 
to  wit,  the  sum  of  $65.72 ;  that  said  property  was  cov- 
ered by  defendant's  w^aybill  No.  208;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted 
by  defendant  exceeded  by  the  sum  of  $22.64  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  said  City  of  Los  Angeles  to  the  said  City 
of  San  Francisco.  That  plaintiff's  assignor  is,  and 
at  all  times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
law^s  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part 
thereof.     [29—28] 
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Cause  of  Action  No.  29. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  of  said 
times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned w^as,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery ;  that  said  City  of  San  Francisco  is 
more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
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pation  of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad ; 
that  said  railroad  is  entirely  within  the  State  of 
California. 

IV. 
That  on  the  9  day  of  August,  1911,  at  the  said  City 
of  Los  Angeles,  Bennett  Bros,  delivered  to  defendant 
for  transportation  from  said  City  of  Los  Angeles  to 
Barrett-Hicks  Co.,  hereinafter  called  plaintiff's  as- 
signor, at  said  station  of  delivery,  5750  pounds  of 
gasoline  engine  and  parts;  that  said  defendant  trans- 
ported said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  City  of  Los 
Angeles  to  said  station  of  delivery  the  sum  of  79  cents 
per  hundred  pounds ;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  propehty  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum 
of  60  cents  per  hundred  pounds ;  that  in  order  to  ob- 
tain the  possession  and  delivery  of  said  property  so 
transported  by  said  defendant,  and  at  the  time  of  the 
delivery  of  said  property  to  plaintiff's  assignor,  to 
wit,  on  the  12  day  of  August,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
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sum  of  $45.43 ;  that  said  property  was  covered  by  de- 
fendant's  waybill  No.  7985;  that  the  said  payment 
so  made,  and  the  said  charges  so  exacted  by  defend- 
ant exceeded  by  the  sum  of  $10.92  (hereinafter 
called  said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  the  same  direc- 
tion of  the  same  amount  and  class  of  property  from 
the  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.     [30—29] 

Cause  of  Action  No.  30. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
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California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to   said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery ;  that  said  City  of  San  Francisco  is 
more  distant  from  said  City  of  Los  Angeles  than  said 
station  of  delivery ;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad ;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 
That  on  the  18  day  of  August,  1911,  at  the  said  City 
of  Los  Angeles,  Pioneer  Truck  Co.  delivered  to  de- 
fendant for  transportation  from  said  City  of  Los 
Angeles   to  Archibald   Implement   Co.  hereinafter 
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called  plaintiff's  assignor,  at  said  station  of  delivery, 
4350  pounds  of  buggies  and  shafts ;  that  said  defen- 
dant transported  said  property  from  said  City  of  Los 
Angeles  to  said  station  of  delivery,  and  thereupon 
notified  plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there 
demanded  that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said 
City  of  Los  Angeles  to  said  station  of  delivery  the 
sum  of  1181/2  cents  per  hundred  pounds ;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco the  sum  of  90  cents  per  hundred  pounds ;  that 
in  order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at  the 
time  of  the  delivery  of  said  property  to  plaintiff's 
assignor,  to  wit,  on  the  21  day  of  August,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did  pay 
to  said  defendant  the  said  charges  so  demanded  by 
defendant  for  the  transportation  of  said  property, 
to  wit,  the  sum  of  $51.55 ;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  15,444;  that  the  said 
pajTuent  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $12.40  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco.  That  plaintiff's  assignor  is, 
and  at  all  times  herein  mentioned  was,  a  corporation 
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duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[31—30] 

Cause  of  Action  No.  31. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occuption  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State,  to  the  City  of  San 
Francisco  in  said  State,  which  railroad  from  said 
City  of  Los  Angeles  to  said  City  of  San  Francisco 
passes  through  the  station  of  Tehachapi,  hereinafter 
called  the  station  of  delivery;  that  said  City  of  San 
Francisco  is  more  distant  from  said  City  of  Los  An- 
geles than  said  station  of  delivery;  that  at  all  times 
herein  mentioned  said  defendant  w^as  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  15  day  of  August,  1911,  at  the  said 
City  of  Los  Angeles,  California  Milling  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Charles  Asher,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  30,144 
pounds  of  flour ;  that  said  defendant  transported  said 
property  from  said  City  of  Los  Angeles  to  said  sta- 
tion of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  30  cents  per 
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hundred  pounds ;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  221/2  cents  per  hun- 
dred pounds ;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  18  day 
of  August,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transporta- 
tion of  said  property,  to  wit,  the  sum  of  $90.43 ;  that 
said  property  was  covered  by  defendant 'swalbill  No. 
11,920 ;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $22.61  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  City  of  Los  Angeles 
to  the  said  City  of  San  Francisco. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
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mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [32—31] 

Cause  of  Action  No.  32. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State,  to  the  City  of  San 
Francisco  in  said  State,  which  railroad  from  said 
City  of  Los  Angeles  to  said  City  of  San  Francisco 
passes  through  the  station  of  Tehachapi,  hereinafter 
called  the  station  of  delivery ;  that  said  City  of  San 
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Francisco  is  more  distant  from  said  City  of  Los  An- 
geles than  said  station  of  delivery ;  that  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was 
a  common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 
That  on  the  24  day  of  January,  1911,  at  the  said 
City  of  Los  Angeles,  M.  A.  Newmark  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Charles  Asher,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  2925 
pounds  of  soap ;  that  said  defendant  transported  said 
property  from  said  City  of  Los  Angeles  to  said  sta- 
tion of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  61  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  37i/i>  cents 
per  hundred  pounds ;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the  26 
day  of  January,  1911,  said  plaintiff's  assignor  was 
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compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $17.84 ; 
that  said  property  was  covered  by  defendant's  w^ay- 
bill  No.  17,426;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $6.87  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  Avas,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [33—32] 

Cause  of  Action  No.  33. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
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that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City 
of  Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery ;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 

That  on  the  8  day  of  June,  1911,  at  the  said  City  of 
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Los  Angeles,  Pacific  Hardware  &  Steel  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Charles  Asher,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  2970 
pounds  of  corrugated  iron;  that  said  defendant 
transported  said  property  from  said  City  of  Los  An- 
geles to  said  station  of  delivery,  and  thereupon  no- 
tified plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there 
demanded  that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said 
City  of  Los  Angeles  to  said  station  of  delivery  the 
sum  of  53  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the 
same  direction  of  the  same  class  of  property  from 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco  the  sum  of  STi/o  cents  per  hundred  pounds ; 
that  in  order  to  obtain  the  possession  and  delivery 
of  said  property  so  transported  by  said  defendant, 
and  at  the  time  of  the  delivery  of  said  property  to 
plaintiff's  assignor,  to  wit,  on  the  10  day  of  June, 
1911,  said  plaintiff's  assignor  was  compelled  to  pay 
and  did  pay  to  said  defendant  the  said  charges  so 
demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $15.73;  that  said 
property  was  covered  by  defendant's  waybill  No. 
5732;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $4.60  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
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class  of  property  from  the  said  City  of  Los  Angeles 
to  the  said  City  of  San  Francisco. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California.  [34:— 33] 
Cause  of  Action  No.  34. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  law^s  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky.    That  at  all  times  herein  mentioned  said  de- 


92'  Southern  Pacific  Company  vs. 

fendant  was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City 
of  Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereafter  called 
the  station  of  delivery ;  that  said  Cit}^  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery ;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a  com- 
mon carrier  of  persons  and  property  by  said  railroad ; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

lY. 

That  on  the  27  day  of  July,  1911,  at  the  said  Ci^^ 
of  Los  Angeles,  M.  A.  Newmark  Co.  delivered  to  de- 
fendant for  transportation  from  said  City  of  Los 
Angeles  to  Charles  Asher,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  3529 
pounds  of  sugar;  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
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tiff's  assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  53  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  37^2  cents 
per  hundred  pounds ;  that  in  order  to  obtain  posses- 
sion and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery 
of  said  property  to  plaintiff's  assignor,  to  wit,  on 
the  29  day  of  July,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  w4t,  the  sum  of  $18.70 ; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  23,037 ;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $5.47  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  Cit}^  of 
Los  Angeles  to  the  said  City  of  San  Francisco. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
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assignor,  the  amoimt  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  anj^  part  thereof. 
That  plaintiif 's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [35—34] 

Cause  of  Action  No.  35. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California  ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  o¥ 
California;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 


California  Adjustment  Company.  95 

Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 
That  on  the  30  day  of  August,  1911,  at  the  said 
City  of  Los  Angeles,  M.  A.  NewTnark  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Charles  Asher,  hereinafter  called 
plaintiff's  assignor;  at  said  station  of  delivery,  3630 
pounds  of  soap;  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
toff's  assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  53  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  371/2  cents 
per  hundred  pounds ;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
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by  said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
1  day  of  September,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  defendant 
the  said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$19.24;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  26,638;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $5.63  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defend- 
ant for  the  transportation  in  the  same  direction  of 
the  same  amount  and  class  of  property  from  the  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [36—35] 

Cause  of  Action  No.  36. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 
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I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Giant  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
w^hich  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Tehachapi,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and  prop- 
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erty  by  said  railroad;  that  said  railroad  is  entirely 
within  the  State  of  California. 

IV. 
That  on  the  1  day  of  May,  1911,  at  the  said  point  of 
shipment,  Giant  Powder  Works  delivered  to  defend- 
ant for  transportation  from  said  point  of  shipment 
to  Charles  Asher,  hereinafter  called  plaintiff's  as- 
signor, at  said  station  of  delivery,  31,097  pounds  of 
high  explosives ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery ;  that 
defendant  then  and  there  demanded  that  plaintiff's 
assignor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  108  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  60  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said  prop- 
erty to  plaintiff's  assignor,  to  wit,  on  the  2  day  of 
May,  1911,  said  plaintiff's  assignor  was  compelled  to 
pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $335.85 ;  that  said 
property  was  covered  by  defendant's  waybill  No.  776 ; 
that  the  said  payment  so  made,  and  the  said  charges 
so  exacted  by  defendant  exceeded  by  the  sum  of 
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$149.27  (hereinafter  called  said  excessive  charge)  the 
charge  then  made  by  defendant  for  the  transporta- 
tion in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.    .[37—36] 

Cause  of  Action  No.  37. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
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tioned  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  connnon  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Giant  in  said  State,  hereinafter  called  the  point  of 
shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Tehachapi,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all  said 
times  was  a  common  carrier  of  persons  and  property 
by  said  railroad ;  that  said  railroad  is  entirely  within 
the  State  of  California. 

IV. 

That  on  the  21  day  of  February,  1911,  at  the  said 
point  of  shipment.  Giant  Powder  Works,  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  Charles  Asher,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  575  pounds 
of  explosive;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
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of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery;  that 
defendant  then  and  there  demanded  that  plaintiff's 
assignor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  216  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  120  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said  prop- 
erty to  plaintiff's  assignor,  to  wit,  on  the  2  day  of 
March,  1911,  said  plaintiff's  assignor  was  compelled 
to  pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $12.42;  that  said 
property  was  covered  by  defendant's  waybill  No. 
232;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $5.52  (hereinafter  called  said  excessive  charge)  the 
charge  then  made  by  defendant  for  the  transportation 
in  the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's  assignor  duly  assigned,  transferred  and 

set  over  unto  plaintiff  the  said  claim  and  demand  of 

plaintiff's  assignor  for  the  recovery  of  said  excessive 
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charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  coi^oration  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [38—37] 

Cause  of  Action  No.  38. 
For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 
That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 
That  said  defendant  operates,  and  at  all  times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Mojave,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all  said 
times  was  a  common  carrier  of  persons  and  property 
by  said  railroad ;  that  said  railroad  is  entirely  within 
the  State  of  California. 

IV. 
That  on  the  12  day  of  June,  1911,  at  the  said  point 
of  shipment,  John  Wieland  Brewing  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  John  Cross,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  26,350  pounds  of 
beer;  that  said  defendant  transported  said  property 
from  said  point  of  shipment  to  said  station  of  de- 
livery, and  thereupon  notified  plaintiff's  assignor  that 
said  property  was  ready  for  delivery ;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor  pay 
to  defendant  for  the  transportation  of  said  property 
from  said  point  of  shipment  to  said  station  of  delivery 
the  sum  of  37^/2  cents  per  hundred  pounds ;  that  at 
said  time,  and  at  all  times  in  this  paragraph  men- 
tioned, defendant  charged  for  the  transportation  in 
the  same  direction  of  the  same  class  of  property  from 
said  point  of  shipment  to  the  said  City  of  Los  Angeles 
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the  sum  of  25  cents  per  hundred  pounds ;  that  in  order 
to  obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  15  day  of  June,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay 
to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $98.81 ;  that  said  prop- 
erty was  covered  by  defendant's  waybill  No.  11,476; 
that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $32.94  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action  plain- 
tiff's  assignor  duly  assigned,  transferred  and  set  over 
unto  plaintiff  the  said  claim  and  demand  of  plaintiff  *s 
assignor  for  the  recovery  of  said  excessive  charge. 
That  prior  to  the  commencement  of  this  action  plain- 
tiff demanded  of  defendant  that  defendant  pay  to 
plaintiff,  as  the  assignee  of  said  plaintiff's  assignor, 
the  amount  of  said  excessive  charge.  That  defendant 
has  not  paid  the  same  or  any  part  thereof.  That 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [39—38] 

Cause  of  Action  No.  39. 
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For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  of  said  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
'State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment 
to  said  City  of  Los  Angeles,  passes  through  the  sta- 
tion of  Mojave,  hereinafter  called  the  station  of  de- 
livery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of  de- 
livery; that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
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ing  for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  railroad 
is  entiely  within  the  State  of  California. 

IV. 
That  on  the  16  day  of  August,  1911,  at  the  said 
point  of  shipment,  John  Wieland  Brewing  Co.  deliv- 
ered to  defendant  for  transportation  from  said  point 
of  shipment  to  John  Cross,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  24,000 
pounds  of  beer;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  371/2  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
19  day  of  August,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$90.00;  that  said  property  was  covered  by   defend- 
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ant's  waybill  No.  19,266;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $30.00  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [40—39] 

Cause  of  Action  No.  40. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California;  that  its  principal  place  of  business  is,  and 
at  all  times  herein  mentioned  was,  in  the  Northern 
District  of  California;    that  plaintiff  is  and  at  all  of 
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said  times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  sta- 
tion of  Mojave,  hereinafter  called  the  station  of  de- 
livery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
delivery;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  w^as  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  railroad 
is  entirely  within  the  State  of  California. 

IV. 

That  on  the  21  day  of  April,  1911,  at  the  said 
point  of  shipment,  John  Wieland  Brewing  Co.  deliv- 
ered to  defendant  for  transportation  from  said  point 
of  shipment  to  John  Cross,  hereinafter  called  plain- 
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tiff's  assignor,  at  said  station  of  delivery,  25,100 
pounds  of  beer;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  371/2  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
25  day  of  April,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$94.13;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  25,018;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $31.37  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 
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V. 

That  prior  to  the  commencement  of  this  action 
plaintiffs  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [41—40] 

Cause  of  Action  No.  41. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California;  that  its  principal  place  of  business  is,  and 
at  all  times  herein  mentioned  was,  in  the  Northern 
District  of  California;  that  plaintiff  is  and  at  all 
times  was  a  resident  of  said  district; 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 


California  Adjustment  Company.  Ill 

times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  sta- 
tion of  Mojave,  hereinafter  called  the  station  of  de- 
livery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
delivery;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  railroad 
is  entirely  within  the  State  of  California. 

IV. 

That  on  the  7  day  of  July,  1911,  at  the  said 
point  of  shipment,  John  Wieland  Brewing  Co.  deliv- 
ered to  defendant  for  transportation  from  said  point 
of  shipment  to  John  Cross,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  27,600 
pounds  of  beer;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
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said  station  of  delivery  the  sum  of  37%  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
7  day  of  July,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  propert}',  to  wit,  the  sum  of 
$103.50;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  5641;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $34.50  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.    That 
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defendant  lias  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [42 — 41] 

Cause  of  Action  No.  42. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California ;  that  its  principal  place  of  business  is,  and 
at  all  times  herein  mentioned  was,  in  the  Northern 
District  of  California;  that  plaintiff  is  and  at  all 
times  was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
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said  City  of  Los  Angeles  passes  through  the  station 
of  Mojave,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the.  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all  said 
times  was  a  common  carrier  of  persons  and  property 
by  said  railroad ;  that  said  railroad  is  entirely  within 
the  State  of  California. 

IV. 
That  on  the  4  day  of  May,  1911,  at  the  said  point 
of  shipment,  John  Wieland  Brewing  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  John  Cross,  hereinafter  called  plain- 
tiif's  assignor,  at  said  station  of  delivery,  25,000 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transportation 
of  said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  371/^  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,   defendant   charged   for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  25  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said 
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property  to  plaintiff's  assignor,  to  wit,  on  the 
8  day  of  May,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $93.75 ;  that  said  property  was  covered  by 
defendant's  waybill  No.  5165;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $31.25  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the  same 
direction  of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff 's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [43—42] 

Cause  of  Action  No.  43. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 
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I. 

That  plaintiff  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California ;  that  its  principal  place  of  business  is,  and 
at  all  times  herein  mentioned  was,  in  the  Northern 
District  of  California;  that  plaintiff  is  and  at  all 
times  was  a  resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Mojave,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all  said 
times  was  a  common  carrier  of  persons  and  property 
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by  said  railroad ;  that  said  railroad  is  entirely  within 
the  State  of  California. 

IV. 
That  on  the  18  day  of  July,  1911,  at  the  said  point 
of  shipment,  John  Wieland  Brewing  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  John  Cross,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  29,400 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transportation 
of  said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  371/2  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  25  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the 
21  day  of  July,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $110.25;  that  said  property  was  covered  by 
defendant's  waybill  No.  20,130;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
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defendant  exceeded  by  the  sum  of  $36.75  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the  same 
direction  of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California.  [44-^3] 
Cause  of  Action  No.  44. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  times 
was  a  resident  of  said  district. 
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IT. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery ;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery ;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occupa- 
tion of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  com- 
mon carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  20th  day  of  May,  1911,  at  the  said  City 
of  Los  Angeles,  M.  A.  Newmark  &  Co.  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Chas.  Asher,  hereinafter  called  plaintiff 's 
assignor,  at  said  station  of  delivery,  1512  pounds  of 
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sugar;  that  said  defendant  transported  said  prop- 
erty from  said  City  of  Los  Angeles  to  said  station  of 
delivery,  and  thereupon  notified  plaintiff's  assignor 
that  said  property  was  ready  for  delivery;  that  de- 
fendant then  and  there  demanded  that  plaintiff's  as- 
signor pay  to  defendant  for  the  transportation  of 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery  the  sum  of  53  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  371/2  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  23d 
day  of  May,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $8.01 ;  that 
said  property  was  covered  by  defendant's  waybill 
No.  16,814;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $2.34  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
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set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California.  [45—44] 
Cause  of  Action  No.  45. 

For  another  further,  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Cailf  ornia ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  vitrue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 
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III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Delano,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

lY. 

That  on  the  30th  day  of  June,  1911,  at  the  said  City 
of  Los  Angeles,  Pacific  Hardware  and  Steel  Co. 
delivered  to  defendant  for  transportation  from  said 
City  of  Los  Angeles  to  W.  C.  Brunner,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
2,475  pounds  of  galvanized  iron ;  that  said  defendant 
transported  said  property  from  said  City  of  Los 
Angeles  to  said  station  of  delivery,  and  thereupon 
notified  plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there 
demanded  that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said  City 
of  Los  Angeles  to  said  station  of  delivery  the  sum  of 
55  cents  per  hundred  pounds ;  that  at  said  time,  and 
at  all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
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of  the  same  class  of  property  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum 
of  37%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  3d  day  of  July,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $13.61;  that  said  property  was  covered 
by  defendant's  waybill  No.  25,021;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $4.33  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property 
from  the  said  City  of  Los  Angeles  to  the  said  City 
of  San  Francisco. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is  and  at  all  times  in  this 
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complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [46—45] 

Cause  of  Action  No.  46. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
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than  said  station  of  delivery ;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad ;  that 
said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 
That  on  the  21  day  of  February,  1911,  at  the  said 
City  of  Los  Angeles,  M.  A.  Newmark  &  Co.  delivered 
to  defendant  for  transportation  from  said  City  of 
Los  Angeles  to  Chas.  Asher,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  2,800 
pounds  of  tomatoes ;  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
tiff 's  assignor  pay  to  defendant  for  the  transportation 
of  said  property  from  said  City  of  Los  Angeles  to 
said  station  of  delivery  the  sum  of  53  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  371/2  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  24  day 
of  February,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
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charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $14.84; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  17,904;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $4.34  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [47—46] 

Cause  of  Action  No.  47. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
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ierein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Delano,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  1  day  of  June,  1911,  at  the  said  City 
of  Los  Angeles,  Pacific  Hardware  &  Steel  Co.  deliv- 
ered to  defendant  for  transportation  from  said  City 
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of  Los  Angeles  to  W.  C.  Brunner,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  2,985 
pounds  of  sheet  iron ;  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transportation 
of  said  property  from  said  City  of  Los  Angeles  to 
said  station  of  delivery  the  sum  of  55  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  371/2  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the  3 
day  of  June,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $16.42 ;  that 
said  property  was  covered  by  defendant's  waybill  No. 
607;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $5.22  (hereinafter  called  said  excessive  charge)  the 
charge  then  made  by  defendant  for  the  transportation 
in  the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  City  of  Los  Angeles  to  the 
said  City  of  San  Francisco. 
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V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [48—47] 

Cause  of  Action  No.  49. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California;  that  plaintiff  is  and  at  all  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  iState  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Lois  Angeles  in  said  State  to  the  City  of  San 
Francisco  in  said  State,  which  railroad  from  said 
City  of  Los  Angeles  to  said  Cit}^  of  San  Francisco 
passes  through  the  station  of  Tehachapi,  hereinafter 
called  the  station  of  delivery;  that  said  City  of  San 
Francisco  is  more  distant  from  said  City  of  Los  An- 
geles than  said  station  of  delivery;  that  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
oad;  that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  11th  day  of  March,  1911,  at  the  said 
City  of  Los  Angeles,  Union  Carbide  Co.  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Chas.  Asher,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  2140  pounds  of 
carbide,  that  said  defendant  transported  said  prop- 
erty from  said  City  of  Los  Angeles  to  said  station  of 
delivery,  and  thereupon  notified  plaintiff's  assignor 
that  said  property  was  ready  for  delivery;  that  de- 
fendant then  and  there  demanded  that  plaintiff's 
assignor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery  the  sum  of  58  cents  per  hundred 
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pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  421/2  cents 
per  hundred  pounds;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
14th  day  of  March,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $12.41; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  9648;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $3.16  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco. 

V. 
That  prior  to  the  conunencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recover}^  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
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mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [49] 

Cause  of  Action  No.  50. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

m. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
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Cisco  is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  Limes  was  a  common 
carrier  of  persons  and  property  by  said  rairoad; 
that  said  railroad  is  entirely  within  the  State  of 
California. 

IV. 
That  on  the  27th  day  of  March,  1911,  at  the  said 
City  of  Los  Angeles,  Baker  &  Hamilton  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Chas.  Asher,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  1845  pounds  of 
mower  and  parts  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  58  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  42i/>  cents 
per  hundred  pounds;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
30th  day  of  March,  1911,  said  plaintiff's  assignor  was 
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compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$10.70;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  23,535;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $2.86  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defend- 
ant for  the  transportation  in  the  same  direction  of 
the  same  amount  and  class  of  property  from  the  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [50] 

Cause  of  Action  No.  51. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  '^.t  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Delano,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more,  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  30th  day  of  September,  1911,  at  the 
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said  City  of  Los  Angeles,  Pacific  Hardware  &  Steel 
Co.  delivered  to  defendant  for  transportation  from 
said  City  of  Los  Angeles  to  W.  C.  Brunner,  herein- 
after called  plaintiff's  assignor,  at  said  station  of 
delivery,  2284  pounds  of  galvanized  iron  that  said 
defendant  transported  said  property  from  said  City 
of  Los  Angeles  to  said  station  of  delivery,  and  there- 
upon notified  plaintiff's  assignor  that  said  property 
was  ready  for  delivery;  that  defendant  then  and 
there  demanded  that  plaintiff's  assignor  pay  to  de- 
fendant for  the  transportation  of  said  property  from 
said  City  of  Los  Angeles  to  said  station  of  delivery 
the  sum  of  55  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco the  sum  of  37%  cents  per  hundred  pounds;  that 
in  order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at 
the  time  of  the  delivery  of  said  property  to  plaintiff's 
assignor,  to  wit,  on  the  2  day  of  October,  1911,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  property, 
to  wit,  the  sum  of  $12.56;  that  said  property  was 
covered  by  defendant's  waybill  No.  25,412;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $3.99 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
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erty  from  the  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco. 

V. 

That  prior  to  the  commencemerit  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [51] 

Cause  of  Action  No.  52. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
v^as,  a  corporation  duly  organized  and  existing  under 
and  by  vii-tue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
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property  within  the  State  of  California,  and  at  all 
said  times  Avas  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

Ill 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Delano,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  propert)^ 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 

That  on  the  1  day  of  September,  1911,  at  the  said 
City  of  Los  Angeles,  Pacific  Hardware  &  Steel  Co., 
delivered  to  defendant  for  transportation  from  said 
City  of  Los  Angeles  to  W.  C.  Brunner,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
2012  pounds  of  galvanized  iron ;  that  said  defendant 
transported  said  property  from  said  City  of  Los 
Angeles  to  said  station  of  delivery,  and  thereupon 
notified  plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there 
demanded  that  plaintiff's  assignor  pay  to  defendant 
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for  the  transportation  of  said  property  from  said 
City  of  Los  Angeles  to  said  station  of  delivery  the 
sum  of  55  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco the  sum  of  37%  cents  per  hundred  pounds ;  that 
in  order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at 
the  time  of  the  delivery  of  said  property  to  plain- 
tiff's assignor,  to  wit,  on  the  4  day  of  September, 
1911,  said  plaintiff's  assignor  was  compelled  to  pay 
and  did  pay  to  said  defendant  the  said  charges  so 
demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $11.07;  that  said 
property  was  covered  by  defendant's  waybill  No. 
434;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $3.60  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  City  of  Los  Angeles 
to  the  said  City  of  San  Francisco. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
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tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  citizen  of  the  State  of 
California.     [52] 

Cause  of  Action  No.  53. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  w^as,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City 
of  Los  Angeles  to  said  City  of  San  Francisco  passes 
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through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery ;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery ;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 
That  on  the  25  day  of  September,  1911,  at  the 
said  City  of  Los  Angeles,  Baker  &  Hamilton  de- 
livered to  defendant  for  transportation  from  said 
City  of  Los  Angeles  to  Chas.  Asher,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
1590  pounds  of  wagon  (knocked  down)  ;  that  said 
defendant  transported  said  property  from  said  City 
of  Los  Angeles  to  said  station  of  delivery,  and  there- 
upon notified  plaintiff's  assignor  that  said  property 
was  ready  for  delivery;  that  defendant  then  and 
there  demanded  that  plaintiff's  assignor  pay  to  de- 
fendant for  the  transportation  of  said  property  from 
said  City  of  Los  Angeles  to  said  station  of  delivery 
the  sum  of  58  cents  per  hundred  pounds;  that 
at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transporta- 
tion in  the  same  direction  of  the  same  class  of 
property  from  said  City  of  Los  Angeles  to  the 
said  City  of  San  Francisco  the  sum  of  42i/(,  cents 
per  hundred  pounds ;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
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by  said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
27  day  of  September,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  defendant 
the  said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wdt,  the  sum  of 
$9.32;  that  said  property  was  covered  by  defendant's 
waybill  No.  20,717;  that  the  said  payment  so  made, 
and  the  said  charges  so  exacted  by  defendant  ex- 
ceeded by  the  sum  of  $2.46  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defend- 
ant for  the  transportation  in  the  same  direction  of 
the  same  amount  and  class  of  property  from  the  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco. 

y. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  ex- 
cessive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff' 's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof.  That  plaintiff's  assignor  is,  and 
at  all  times  herein  mentioned  was,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California.  [53] 
Cause  of  Action  No.  54. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 
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I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Mojave,  hereinafter  called  the  station  of 
delivery;  that  said  city  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  of  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  persons 
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and  property  by  said  railroad;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 
That  on  the  13th  day  of  March,  1911,  at  the  said 
point  of  shipment,  Rosenblat  Co.  delivered  to  de- 
fendant for  transportation  from  said  point  of  ship- 
ment to  John  Cross,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  855  pounds  of 
wine ;  that  said  defendant  transported  said  property 
from  said  point  of  shipment  to  said  station  of  de- 
livery, and  thereupon  notified  plaintiff's  assignor 
that  said  property  w^as  ready  for  delivery ;  that  de- 
fendant then  and  there  demanded  that  plaintiff's 
assignor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  110  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  60  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said  prop- 
erty to  plaintiff's  assignor,  to  wit,  on  the  15th  day  of 
March,  1911,  said  plaintiff's  assignor  was  compelled 
to  pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $9.41;  that  said 
property  was  covered  by  defendant's  waybill  No. 
8326;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
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of  $4.27  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

Y. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [54] 

Cause  of  Action  No.  55. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
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tioned  was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Delano,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  11th  day  of  March,  1911,  at  the  said 
point  of  shipment.  Pacific  Hardware  &  Steel  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipilient  to  W.  C.  Brunner,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
1805  pounds  of  sheet  iron ;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
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said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's  assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  62  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  371/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  14th  day  of  March,  1911,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $11.19;  that  said  property  was  covered  by 
defendant's  waybill  No.  12,459;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by  de- 
fendant exceeded  by  the  sum  of  $4.42  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
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plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [55] 

Cause  of  Action  No.  56. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant' was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and   at  all   times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the^  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Delano,  hereinafter  called  the  station  of 
delivery ;  that  said^  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  1st  day  of  May,  1911,  at  the  said  point 
of  shipment,  Holbrook,  Merrill  &  Stetson  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  W.  C.  Brunner,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  2644' 
pounds  of  sheet  iron;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  62  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
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ment  to  the  said  City  of  Los  Angeles  the  sum  of  371/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  4th  day  of  May,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  defendant 
the  said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$16.39;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  88;  that  the  said  payment  so  made, 
and  the  said  charges  so  exacted  by  defendant  ex- 
ceeded by  the  sum  of  $5.37  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defendant 
for  the  transportation  in  the  same  direction  of  the 
same  amount  and  class  of  property  from  the  said 
point  of  shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [56] 

Cause  of  Action  No.  57. 

For  another,  further  and  separate  cause  of  action 
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against  said  defendant  said  plaintiff  alleges : 

I. 
That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
'State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Delano,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
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and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  15th  day  of  May,  1911,  at  the  said  point 
of  shipment.  Pacific  Hardware  &  Steel  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  W.  C.  Brunner,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  1700 
pounds  of  pipe ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  62  cents  per  hun- 
dred pounds ;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  371/2  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
17th  day  of  May,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$10.54;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  18,041;  that  the  said  payment  so 
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made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $4.16  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defend- 
ant for  the  transportation  in  the  same  direction  of 
the  same  amount  and  class  of  property  from  the  said 
point  of  shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [57] 

Cause  of  Action  No.  58. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
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tioned  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  San  Luis  Obispo  hereinafter 
called  the  station  of  delivery;  that  said  City  of  San 
Francisco  is  more  distant  from  said  City  of  Los 
Angeles  than  said  station  of  delivery.  That  at  all 
times  herein  mentioned  said  defendant  was  engaged 
in  the  occupation  of  transporting  for  hire  persons 
and  property  by  said  railroad,  and  at  all  said  times 
was  a  common  carrier  of  persons  and  property  by 
said  railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 

That  on  the  17th  day  of  May,  1911,  at  the  said  City 
of  Los  Angeles,  Lacy  Mfg.  Co.,  hereinafter  called 
plaintiff's  assignor,  delivered  to  defendant  for  trans- 
portation from  said  City  of  Los  Angeles  to  Dome 
Oil  Co.,  at  said  station  of  delivery  87,800  pounds  of 
tank  iron;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
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transportation  of  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery  the  sum  of 
27%  cents  per  hundred  pounds;  that  at  said  time, 
and  at  all  times  in  this  paragraph  mentioned,  defend- 
ant charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco the  sum  of  17  %  cents  per  hundred  pounds; 
that  in  order  to  obtain  the  transportation  of  said 
property  to  said  station  of  delivery,  and  at  the  time 
of  the  delivery  of  said  property  to  defendant,  plain- 
tiff's assignor  was  compelled  to  pay,  and  did  pay,  to 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  said  transportation  of  said  property,  to 
wit,  the  sum  of  $241.45;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  T.  L.  13,218,  that 
said  defendant  thereupon  transported  said  property 
to  said  station  of  delivery;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $87.80  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco;  that  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
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plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[58] 

Cause  of  Action  No.  125. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
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Cisco  in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  San  Luis  Obispo  hereinafter 
called  the  station  of  delivery;  that  said  City  of  San 
Francisco  is  more  distant  from  said  City  of  Los 
Angeles  than  said  station  of  delivery.  That  at  all 
times  herein  mentioned  said  defendant  was  engaged 
in  the  occupation  of  transporting  for  hire  persons 
and  property  by  said  railroad,  and  at  all  said  times 
was  a  common  carrier  of  persons  and  property  by 
said  railroad;  that  said  railroad  is  entirely  wdthin 
the  State  of  California. 

IV. 
That  on  the  4th  day  of  May,  1911,  at  the  said  City 
of  Los  Angeles,  Lacy  Manufacturing  Co.,  herein- 
after called  plaintiff's  assignor,  delivered  to  defend- 
ant for  transportation  from  said  City  of  Los  Angeles 
to  Dome  Oil  Co.  at  said  station  of  delivery  97,900 
pounds  of  iron  tank  material;  that  defendant  then 
and  there  demanded  that  plaintiff's  assignor  pay  to 
defendant  for  the  transportation  of  said  property 
from  said  City  of  Los  Angeles  to  said  station  of  de- 
livery the  sum  of  271/2  cents  per  hundred  pounds; 
that  at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transportation 
in  the  same  direction  of  the  same  class  of  property 
from  said  City  of  Los  Angeles  to  the  said  City  of 
San  Francisco  the  sum  of  171/2  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  transportation  of 
said  property  to  said  station  of  delivery,  and  at  the 
time  of  the  delivery  of  said  property  to  defendant, 
plaintiif's  assignor  w^as  compelled  to  pay,  and  did 
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pay,  to  defendant  the  said  charges  so  demanded  bv 
defendant  for  the  said  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $269.23;  that  said  property 
was  covered  by  defendant's  waybill  No.  T.  L.  2549; 
that  said  defendant  thereupon  transported  said 
property  to  said  station  of  delivery;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted 
by  defendant  exceeded  by  the  sum  of  $97.90  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco;  that  plaintiff's  assignor  is, 
and  at  all  times  herein  mentioned  was,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[59] 

Cause  of  Action  No.  60. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
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was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
ierein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was 
a  common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
Htate  of  California. 
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IV. 

That  on  the  25  day  of  March,  1911,  at  the  said  City 
of  Los  Angeles,  Wilson  and  Willard,  hereinafter 
called  plaintiff's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to 
Boles  Pump  Co.  at  said  station  of  delivery  6580 
pounds  of  working  barrels;  that  defendant  then  and 
there  demanded  that  plaintiff's  assignor  pay  to  de- 
fendant for  the  transportation  of  said  property  from 
said  City  of  Los  Angeles  to  said  station  of  delivery 
the  sum  of  58  cents  per  hundred  pounds ;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco the  sum  of  421/4  cents  per  hundred  pounds;  that 
in  order  to  obtain  the  transportation  of  said  property 
to  said  station  of  delivery,  and  at  the  time  of  the  de- 
livery of  said  property  to  defendant,  plaintiff's 
assignor  was  compelled  to  pay,  and  did  pay,  to  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  said  transportation  of  said  property,  to  wit, 
the  sum  of  $38.16;  that  said  property  was  covered 
by  defendant's  waybill  No.  23,280;  that  said  defend- 
ant thereupon  transported  said  property  to  said  sta- 
tion of  delivery;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $10.68  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco;  that 


California  Adjustment  Company.  161 

plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing mider  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[60] 

Cause  of  Action  No.  61. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
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erty  within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  San  Luis  Obispo,  hereinafter 
called  the  station  of  delivery;  that  said  City  of  San 
Francisco  is  more  distant  from  said  City  of  Los  An- 
geles than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was 
a  common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 

That  on  the  8th  day  of  May,  1911,  at  the  said  City 
of  Los  Angeles,  Lacy  Mfg.  Co.,  hereinafter  called 
plaintiff's  assignor,  delivered  to  defendant  for  trans- 
portation from  said  City  of  Los  Angeles  to  Dome  Oil 
Co.,  at  said  station  of  delivery,  77,400  pounds  of  tank 
iron;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  City  of  Los  An- 
geles to  said  station  of  delivery  the  sum  of  27i/>  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times    in    this    paragraph    mentioned,    defendant 
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charged  for  tlie  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum 
of  17%  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  transportation  of  said  property  to  said 
station  of  delivery,  and  at  the  time  of  the  delivery 
of  said  property  to  defendant,  plaintiff's  assignor 
was  compelled  to  pay,  and  did  pay,  to  defendant  the 
said  charges  so  demanded  by  defendant  for  the  said 
transportation  of  said  property,  to  wit,  the  sum  of 
$212.85;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  T.  L.  5136;  that  said  defendant 
thereuopn  transported  said  property  to  said  station 
of  delivery ;  that  the  said  pajnuent  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $77.40  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco ;  that 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff 's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
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tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.     [61] 

Cause  of  Action  No.  62. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Exeter  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
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is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery.  That  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 
That  on  the  13th  day  of  February,  1911,  at  the  said 
City  of  Los  Angeles,  Lacy  Mfg.  Co.,  hereinafter 
called  plaintiff's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to  F. 
H.  Whipple  Machine  Co.,  at  said  station  of  delivery, 
20,000  pounds  of  steel  riveted  pipe;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor 
pay  to  defendant  for  the  transportation  of  said  prop- 
erty from  said  City  of  Los  Angeles  to  said  station 
of  delivery  the  sum  of  56  cents  per  hundred  pounds ; 
that  at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transportation 
in  the  same  direction  of  the  same  class  of  property 
from  said  City  of  Los  Angeles  to  the  said  City  of 
San  Francisco  the  sum  of  271/^  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  transportation 
of  said  property  to  said  station  of  delivery,  and  at 
the  time  of  the  delivery  of  said  property  to  defend- 
ant, plaintiff's  assignor  was  compelled  to  pay,  and 
did  pay,  to  defendant  the  said  charges  so  demanded 
by  defendant  for  the  said  transportation  of  said 
property,  to  wit,  the  sum  of  $112.00 ;  that  said  prop- 
erty was  covered  by  defendant's  waybill  No.  T.  L. 
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9540;  that  said  defendant  thereupon  transported 
said  property  to  said  station  of  delivery;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $57.00 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco;  that  plaintiff's  assignor  is, 
and  at  all  times  herein  mentioned  was,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.     [62] 

Cause  of  Action  No.  63. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
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of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  city  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  24th  day  of  July,  1911,  at  the  said  City 
of  Los  Angeles,  Union  Tool  Co.,  hereinafter  called 
plaintiff's  assignor,  delivered  to  defendant  for  trans- 
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portation  from  said  City  of  Los  Angeles  to  Union 
Tool  Co.,  at  said  station  of  delivery,  36,000  pounds 
of  bar  iron ;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery  the  sum  of 
2714  cents  per  hundred  pounds;  that  at  said  time, 
and  at  all  times  in  this  paragraph  mentioned,  defend- 
ant charged  for  the  transportation  in  the  same  direc- 
tion of  the  same  class  of  property  from  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco  the 
siun  of  25  cents  per  hundred  pounds;  that  in  order 
to  obtain  the  transportation  of  said  property  to  said 
station  of  delivery,  and  at  the  time  of  the  delivery 
of  said  property  to  defendant,  plaintiff's  assignor 
was  compelled  to  pay,  and  did  pay,  to  defendant  the 
said  charges  so  demanded  by  defendant  for  the  said 
transportation  of  §aid  property,  to  wit,  the  sum  of 
$99.00;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  T.  L.  19,525;  that  said  defendant 
thereupon  transported  said  property  to  said  station 
of  delivery ;  that  said  pajrment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $9.00  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  trans- 
portation in  the  same  direction  of  the  same  amount 
and  class  of  property  from  the  said  City  of  Los  An- 
geles to  the  said  City  of  San  Francisco ;  that  plain- 
tiff's  assignor  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California. 
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V. 

That  prior  to  the  commencement  of  this  action 
plainti:ff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.     [63] 

Cause  of  Action  No.  64. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff,  is  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  tho  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 


170  Southern  Pacific  Company  vs. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San 
Francisco  in  said  State,  which  railroad  from  said 
City  of  Los  Angeles  to  said  City  of  San  Francisco 
passes  through  the  station  of  Baker sfield,  herein- 
after called  the  station  of  delivery ;  that  said  City  of 
San  Francisco  is  more  distant  from  said  City  of  Los 
Angeles  than  said  station  of  delivery.  That  at  all 
times  herein  mentioned  said  defendant  was  engaged 
in  the  occupation  of  transporting  for  hire  persons 
and  property  by  said  railroad,  and  at  all  said  times 
was  a  common  carrier  of  persons  and  property  by 
said  railroad ;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 

That  on  the  12th  day  of  May,  1911,  at  the  said  City 
of  Los  Angeles  J.  F.  Lucy  Co.,  hereinafter  called 
plaintiff's  assignor,  delivered  to  defendant  for  trans- 
portation from  said  City  of  Los  Angeles  to  J.  F. 
Lucy  Co.  at  said  station  of  delivery  36,380  pounds  of 
oil  well  supplies;  that  defendant  then  and  there  de- 
manded that  plaintiff's  assignor  pa}^  to  defendant 
for  the  transportation  of  said  property  from  said 
City  of  Los  Angeles  to  said  station  of  delivery  the 
sum  of  40  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the 
same  direction  of  the  same  class  of  property  from 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco  the  sum  of  30  cents  per  hundred  pounds ; 
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that  in  order  to  obtain  the  transportation  of  said 
property  to  said  station  of  delivery ;  and  at  the  time 
of  the  delivery  of  said  property  to  defendant,  plain- 
tiff's assignor  was  compelled  to  pay,  and  did  pay,  to 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  said  transportation  of  said  property,  to 
wit,  the  sum  of  $145.52;  that  said  property  was 
covered  by  defendant's  waybill  No.  9147;  that  said 
defendant  thereupon  transported  said  property  to 
said  station  of  delivery;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $36.38  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco;  -that  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[64] 
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Cause  of  Action  No.  65. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges ; 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times  here- 
in mentioned  said  defendant  was  engaged  in  the 
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occupation  of  transporting  for  hire  persons  and 
property  by  said,  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 
That  on  the  8th  day  of  August,  1911,  at  the  said  City 
of  Los  Angeles,  J.  F.  Lucey  Co.,  hereinafter  called 
plaintiff's  assignor,  delivered  to  defendant  for  trans- 
portation from  said  City  of  Los  Angeles,  to  J.  F. 
Lucey  Co.,  at  said  station  of  delivery,  8250  pounds 
of  boiler  shell  that  defendant  then  and  there  de- 
manded that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said 
City  of  Los  Angeles  to  said  station  of  delivery  th<> 
sum  of  67  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco the  sum  of  60  cents  per  hundred  pounds;  that 
in  order  to  obtain  the  transportation  of  said  property 
to  said  station  of  delivery,  and  at  the  time  of  the  de- 
livery of  said  property  to  defendant,  plaintiff's 
assignor  was  compelled  to  pay,  and  did  pay,  to  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  said  transportation  of  said  property,  to  wit, 
the  sum  of  $55.28 ;  that  said  property  was  covered  by 
defendant's  waybill  No.  14,662;  that  said  defendant 
thereupon  transported  said  property  to  said  station 
of  delivery ;  that  the  said  payment  so  made,  and  the 
said  charges  so  extracted  by  defendant  exceeded  by 
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the  sum  of  $5.77  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco ;  that 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  imto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof . 
[65] 

Cause  of  Action  No.  66. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 
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II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Emery,  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles,  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery  ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 

That  on  the  29th  day  of  August,  1911,  at  the  said 
point  of  shipment,  Judson  Mfg.  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  J.  H.  Burnett,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  43,062 
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pounds  of  bar  iron ;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  36  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  15  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
29th  day  of  August,  1911,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  defendant 
the  said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$155.03;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  1014;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $90.43  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement  of  this  action 
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plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  i^laintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [66] 

Cause  of  Action  No.  67. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 

for  hire  persons  and  property  by  railroad  within  said 
State. 
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III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Emery,  in  said  State,  herein  after  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all  said 
times  was  a  common  carrier  of  persons  and  property 
by  said  railroad ;  that  said  railroad  is  entirely  within 
the  State  of  California. 

IV. 

That  on  the  26th  day  of  August,  1911,  at  the  said 
point  of  shipment,  Judson  Mfg.  Co.  delivered  to  de- 
fendant for  transportation  from  said  point  of  ship- 
ment to  J.  H.  Burnett,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  38,030  pounds  of 
bar  iron ;  that  said  defendant  transported  said  prop- 
erty from  said  point  of  shipment  to  said  station  of 
delivery,  and  thereupon  notified  plaintiff's  assignor 
that  said  property  was  ready  for  delivery;  that  de- 
fendant then  and  there  demanded  that  plaintiff's  as- 
signor pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  36  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,    defendant   charged   for   the 
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transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  15  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said  prop- 
erty to  plaintiff's  assignor,  to  wit,  on  the  29th  day  of 
August,  1911,  said  plaintiff's  assignor  was  compelled 
to  pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $136.91 ;  that  said 
property  was  covered  by  defendant's  w^aybill  No. 
1075;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $79.86  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  exces- 
sive charge.  That  defendant  has  not  paid  the  same 
or  any  part  thereof.  That  plaintiff 's  assignor  is,  and 
at  all  times  in  this  complaint  mentioned  was,  a  citizen 
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of  the  State  of  California.     [67] 

Cause  of  Action  No.  68. 

For  another,  further  and.  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized,  and.  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery ;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.     That  at  all  times 
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herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

IV. 
That  on  the  1st  day  of  February,  1911,  at  the  said 
City  of  Los  Angeles,  Axelson  Machine  Co.,  herein- 
after called  plaintiff's  assignor,  delivered  to  defen- 
dant for  transportation  from  said  City  of  Los 
Angeles  to  Axelson  Machine  Co.  at  said  station  of 
delivery  41,140  pounds  of  oil  well  supplies ;  that  de- 
fendant then  and  there  demanded  that  plaintiff's  as- 
signor pay  to  defendant  for  the  transportation  of 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery  the  sum  of  50  cents  per  hundred 
pounds;  that  at  said  time  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  30  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  trans- 
portation of  said  property  to  said  station  of  delivery, 
and  at  the  time  of  the  delivery  of  said  property  to 
defendant,  plaintiff 's  assignor  was  compelled  to  pay, 
and  did  pay,  to  defendant  the  said  charges  so  de- 
manded by  defendant  for  the  said  transportation  of 
said  property,  to  wit,  the  sum  of  $205.70;  that  said 
property  was  covered  by  defendant's  waybill  No.  57; 
that  said  defendant  thereupon  transported  said  prop- 
erty to  said  station  of  delivery ;  that  the  said  payment 
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so  made,  and  the  said  charges  so  exacted  by  defen- 
dant exceeded  by  the  sum  of  $82.28  (hereinafter 
called  said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  the  same  direc- 
tion of  the  same  amount  and  class  of  property  from 
the  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco;  that  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defen- 
dant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof.     [68] 

Cause  of  Action  No.  69. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 
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II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery ;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said 
railroad;  that  said  railroad  is  entirely  within  the 
State  of  California. 

That  on  the  13th  day  of  May,  1911,  at  the  said  City 
of  Los  Angeles  Axelson  Machine  Co.,  hereinafter 
called  plaintiif 's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to 
Axelson  Machine   Co.   at  said  station   of   delivery 
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32,400  pounds  of  oil  well  supplies;   that   defendant 
then  and  there  demanded   that  plaintiff's   assignor 
pay  to  defendant  for  the  transportation  of  said  prop- 
erty from  said  City  of  Los  Angeles  to  said  station  of 
delivery  the  sum  of  40  cents  per  hundred  pounds; 
that  at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transportation 
in  the  same  direction  of  the  same  class  of  property 
from  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco  the  sum  of  30  cents  per  hundred  pounds; 
that  in  order  to  obtain  the  transportation  of  said 
property  to  said  station  of  delivery,  and  at  the  time  of 
the  delivery  of  said  property  to  defendant,  plaintiff's 
assignor  was  compelled  to  pay,  and  did  pay,  to  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  said  transportation  of  said  property,  to  wit, 
the  sum  of  $129.60;  that  said  property  was  covered  by 
defendant's  waybill  No.  10,308;  that  said  defendant 
thereupon  transported  said  property  to  said  station 
of  delivery;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum   of   $32.40    (hereinafter   called   said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the   same   direction  of  the   same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco;  that 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 

That  prior  to  the  commencement  of  this  action 
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plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[69] 

Cause  of  Action  No.  70. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road ;  that  said  railroad  is  entirely  within  the  State  of 
California. 

IV. 
That  on  the  22d  day  of  April,  1911,  at  the  said  City 
of  Los  Angeles  Axelson  Machine  Co.,  hereinafter 
called  plaintiff's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to  Axel- 
son  Machine  Co.  at  said  station  of  delivery  3940 
pounds  of  w^orking  barrels ;  that  defendant  then  and 
there  demanded  that  plaintiff's  assignor  pay  to  de- 
fendant for  the  transportation  of  said  property  from 
said  City  of  Los  Angeles  to  said  station  of  delivery 
the  sum  of  58  cents  per  hundred  pounds ;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said 
City  of  Los  Angeles  to  the  said  City  of  San  Francisco 
the  sum  of  42%  cents  per  hundred  pounds;  that  in 
order  to  obtain  the  transportation  of  said  property 
to  said  station  of  delivery,  and  at  the  time  of  the  de- 
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livery  of  said  property  to  defendant,  plaintiff's  as- 
signor was  compelled  to  pay,  and  did  pay,  to  defend- 
ant the  said  charges  so  demanded  by  defendant  for 
the  said  transportation  of  said  property,  to  wit,  the 
sum  of  $22.85 ;  that  said  property  was  covered  by 
defendant's  waybill  No.  18,895;  that  said  defendant 
thereupon  transported  said  property  to  said  station 
of  delivery;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $6.11  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco ;  that 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff 's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff 's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[70] 

Cause  of  Action  No.  71. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 
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I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

IL 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in 
the  occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
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road ;  that  said  railroad  is  entirely  within  the  State  of 
California. 

IV. 
That  on  the  27th  day  of  July,  1911,  at  the  said  City 
of  Los  Angeles  Axelson  Machine  Co.,  hereinafter 
called  plaintiff's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to 
Axelson  Machine  Co.,  at  said  station  of  delivery 
6720  pounds  of  working  barrels;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor 
pay  to  defendant  for  the  transportation  of  said 
property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery  the  sum  of  58  cents  per  hundred 
pounds ;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  42  ^/^  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  trans- 
portation of  said  property  to  said  station  of  delivery, 
and  at  the  time  of  the  delivery  of  said  property  to  de- 
fendant, plaintiff's  assignor  was  compelled  to  pay, 
and  did  pay,  to  defendant  the  said  charges  so  de- 
manded by  defendant  for  tlie  said  transportation  of 
said  property,  to  wit,  the  sum  of  $38.98;  that  said 
property  was  covered  by  defendant's  waybill  No. 
123,543;  that  said  defendant  thereupon  transported 
said  property  to  said  station  of  delivery;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $10.41 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
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same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco;  that  plaintiff's  assignor  is, 
and  at  all  times  herein  mentioned  was,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[71] 

Cause  of  Action  No.  72. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
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tucky.  That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road ;  that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  10th  day  of  August,  1911,  at  the  said 
City  of  Los  Angeles  Axelson  Machine  Co.,  herein- 
after called  plaintiff's  assignor,  delivered  to  defend- 
ant for  transportation  from  said  City  of  Los 
Angeles  to  Axelson  Machine  Co.  at  said  station  of  de- 
livery 4920  pounds  of  working  barrels ;  that  defend- 
ant then  and  there  demanded  that  plaintiif's  as- 
signor pay  to  defendant  for  the  transportation  of 
said  property  from  said  City  of  Los  Angeles  to  said 
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station  of  delivery  the  sum  of  58  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  42  yo  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  trans- 
portation of  said  property  to  said  station  of  delivery, 
and  at  the  time  of  the  delivery  of  said  property  to  de- 
fendant, plaintiff's  assignor  was  compelled  to  pay, 
and  did  pay,  to  defendant  the  said  charges  so  de- 
manded by  defendant  for  the  said  transportation  of 
said  property  to  wit,  the  sum  of  $28.54;  that  said 
property  was  covered  by  defendant's  waybill 
No.  5601 ;  that  said  defendant  thereupon  transported 
said  property  to  said  station  of  delivery ;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $7.62  (hereinafter 
called  said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  the  same  direc- 
tion of  the  same  amount  and  class  of  property  from 
the  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco;  that  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.     That  prior  to  the  commencement  of  this  ac- 
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tion  plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[72] 

Cause  of  Action  No.  73. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiif  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
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through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery ;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and 
property  by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 
That  on  the  24th  day  of  March,  1911,  at  the  said 
City  of  Los  Angeles  Axelson  Machine  Co.,  herein- 
after called  plaintiff's  assignor,  delivered  to  defen- 
dant for  transportation  from  said  City  of  Los 
Angeles  to  Axelson  Machine  Co.  at  said  station  of  de- 
livery 10,550  pounds  of  sucker  rods ;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor 
pay  to  defendant  for  the  transportation  of  said  prop- 
erty from  said  City  of  Los  Angeles  to  said  station  of 
delivery  the  sum  of  53  cents  per  hundred  pounds; 
that  at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transportation 
in  the  same  direction  of  the  same  class  of  property 
from  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco  the  sum  of  371/2  cents  per  hundred  pounds ; 
that  in  order  to  obtain  the  transportation  of  said 
property  to  said  station  of  delivery,  and  at  the  time 
of  the  delivery  of  said  property  to  defendant,  plain- 
tiff's assignor  was  compelled  to  pay,  and  did  pay,  to 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  said  transportation  of  said  property,  to 
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wit,  the  sum  of  $55.92;  that  said  property  was  covered 
by  defendant 's  waybill  No.  20,486 ;  that  said  defend- 
ant thereupon  transported  said  property  to  said  sta- 
tion of  delivery ;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $16.35  (hereinafter  called  said  excess- 
ive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco ;  that 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[73] 

Cause  of  Action  No.  74. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
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that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a  com- 
mon carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  24th  day  of  March,  1911,  at  the  said 
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City  of  Los  Angeles,  J.  F.  Lucey  Co.,  hereinafter 
called  plaintiff 's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to  J. 
F.  Lucey  Co.  at  said  station  of  delivery  5535  pounds 
of  pig  iron ;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery  the  sum  of  58 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum  of 
421/2  cents  per  hundred  pounds ;  that  in  order  to  ob- 
tain the  transportation  of  said  property  to  said  sta- 
tion of  delivery,  and  at  the  time  of  the  delivery  of 
said  property  to  defendant,  plaintiff's  assignor  was 
compelled  to  pay,  and  did  pay,  to  defendant  the  said 
charges  so  demanded  by  defendant  for  the  said  trans- 
portation of  said  property,  to  wit,  the  sum  of  $32.10; 
that  said  property  was  covered  by  defendant 's  waybill 
No.  22,188 ;  that  said  defendant  thereupon  transported 
said  property  to  said  station  of  delivery;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $8.58 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in 
the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  City  of  Los  Angeles  to  the 
said  City  of  San  Francisco;  that  plaintiff's  assignor 
is,  and  at  all  times  herein  mentioned  was,  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue 
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of  the  laws  of  the  State  of  California. 

Y. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
[74] 

Cause  of  Action  No.  75. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  District. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  25th  day  of  July,  1911,  at  the  said  point 
of  shipment,  J.  Wieland  Brewing  Company  deliv- 
ered to  defendant  for  transportation  from  said  point 
of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  24,700 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  STi/o  cents  per 
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hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  27th 
day  of  July,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transporta- 
tion of  said  property,  to  wit,  the  sum  of  $92.63 ;  that 
said  property  was  covered  by  defendant's  w^aybill  No. 
28,436;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $30.87  (hereinafter  called  said  excessive  charge) 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this ,  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
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complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [75] 

Cause  of  Action  No.  76. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
was  a  common  carrier  of  persons  and  property  within 
the  State  of  California,  and  at  all  said  times  was  en- 
gaged in  the  occupation  of  transporting  for  hire  per- 
sons and  property  by  railroad  within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Bakersfield,  hereinafter  called  the  station  of  de- 
livery ;  that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
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delivery;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  persons 
and  property  by  said  railroad ;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 
That  on  the  12th  day  of  July,  1911,  at  the  said  point 
of  shipment,  J.  Wieland  Brewing  Company  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  R.  McDonald,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery  24,700 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  sta- 
tion of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tation  of  said  property  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  371/?  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  14th 
day  of  July,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 


California  Adjustment  Company.  203 

tation  of  said  property,  to  wit,  the  sum  of  $92.63; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  13,169;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $30.87  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [76] 

Cause  of  Action  No.  77. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
Calif ornia ;.  that  plaintiff  is  and  at  all  times  was  a 
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resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
was  a  common  carrier  of  persons  and  property  within 
the  State  of  California,  and  at  all  said  times  was  en- 
gaged in  the  occupation  of  transporting  for  hire  per- 
sons and  property  by  railroad  within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Bakersfield,  hereinafter  called  the  station  of  de- 
livery ;  that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  hj  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  persons 
and  property  by  said  railroad ;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 

That  on  the  12th  day  of  June,  1911,  at  the  said  point 
of  shipment,  J.  Wieland  Brewing  Company  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  R.  McDonald,  hereinafter  called  plain- 
tiff's assignor,   at  said  station  of  delivery  24,600 
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pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  sta- 
tion of  delivery,  and  thereupon  notified  plaintiif's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tation  of  said  property  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  371/2  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiif's  assignor,  to  wit,  on  the  14th 
day  of  June,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $92.25; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  14,480;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $30.65  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  pouit  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
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over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [77] 

Cause  of  Action  No.  78. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
was  a  common  carrier  of  persons  and  property  within 
the  State  of  California,  and  at  all  said  times  was  en- 
gaged in  the  occupation  of  transporting  for  hire  per- 
sons and  property  by  railroad  within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
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herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Bakersfield,  hereinafter  called  the  station  of  de- 
livery ;  that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  persons 
and  property  by  said  railroad;  that  said  railroad  is 
entirely  within  the  State  of  California. 

IV. 
That  on  the  3d  day  of  June,  1911,  at  the  said  point 
of  shipment,  J.  Wieland  Brewing  Company  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  R.  McDonald,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery  24,700 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  sta- 
tion of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tation  of  said  property  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  37%  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
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said  City  of  Los  Angeles  the  siim  of  25  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit  on  the  15th 
day  of  June,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $92.63; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  3914;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $30.87  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff 's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [78] 

Cause  of  Action  No.  79. 

For  another,  further  and  separate  cause  of  action 
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against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  Iwas  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
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railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 
That  on   the  7  day   of   June,    1911,   at    the   said 
point  of  shipment,  J.  Wieland  Brewing  Company  de- 
livered to  defendant  for   transportation  from  said 
point  of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  24,500 
pounds  of  beer;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon   notified   plaintiff's   as- 
signor that  said  property  was  ready   for   delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  371/2   cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles,  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
9th  day  of  June,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded    by    defendant    for    the 
transportation  of  said  property,  to  wit,  the  sum  of 
$91.88;  that  said  property  was  covered   by   defend- 
ant's waybill  No.  8270;  that  the   said   payment   so 
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made,  and.  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $30.62  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [79] 

Cause  of  Action  No.  80. 
For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 
That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 
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II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  railroad  withir 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  Citj 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  ir 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  statior 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentionec 
said  defendant  was  engaged  in  the  occupation  oi 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carriei 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  20th  day  of  June,  1911,  at  the  said 
point  of  shipment,  J.  Wieland  Brewing  Company  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  25,14( 
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pounds  of  beer;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  ST^/o  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles,  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiif 's  assignor,  to  wit,  on  the 
22d  day  of  June,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$94.28;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  25,253;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $31.62  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement   of  this   action 
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plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [80] 

Cause  of  Action  No.  81. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transport- 
ing for  hire  pp-rsons  and  property  by  railroad  within 
said  State. 
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III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  sta- 
tion of  delivery;  that  at  all  times  herein  mentioned 
said  defendant  was  engaged  in  the  occupation  of 
transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  9th  day  of  May,  1911,  at  the  said 
point  of  shipment,  J.  Wieland  Brewing  Company  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  24,500 
pounds  of  beer;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  371/2  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
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the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles,  the  sum  of  25  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  tlie 
11th  day  of  May,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$91.88;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  10,763;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $30.62  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [81] 
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Cause  of  Action  No.  82. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was 
a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  delivery ;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
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porting  for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  Avithin  the  State  of  California. 

IV. 
That  on  the  29th  day  of  April,  1911,  at  the  said 
point  of  shipment,  J.  Wieland  Brewing  Company 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery, 
24,700  pounds  of  beer;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  Siy^  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  25 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  1st  day  of  May,  1911,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit  the 
sum  of  $92.63;  that  said  property  was  covered  by 
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defendant's  waybill  No.  35,250;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $30.87  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [82] 

Cause  of  Action  No.  83. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was 
a  resident  of  said  district. 
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II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  delivery ;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  28th  day  of  June,  1911,  at  the  said 
point  of  shipment,  J.  Wieland  Brewing  Company 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery; 
24,900  pounds  of  beer;  that  said  defendant  trans- 
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ported  said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plam- 
tiff's  assignor  that  said  property  was  ready  for  de- 
livery; that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  37%  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  25 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  31st  day  of  June,  1911,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit  the 
sum  of  $93.37;  that  said  property  was  covered  by 
defendant's  waybill  No.  35,827;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $31.13  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

Y. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
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set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [83] 

Cause  of  Action  No.  84. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California  ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was 
a  resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 
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III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Bakersfield,  hereinafter  called  the  station 
of  delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  24th  day  of  June,  1911,  at  the  said 
point  of  shipment,  J.  Wieland  Brewing  Company 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  R.  McDonald,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery, 
24,800  pounds  of  beer;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  371/^  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times    in    this    paragraph    mentioned,     defendant 
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charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  smn  of  25 
cents  per  himdred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's,  assignor,  to  wit, 
on  the  26th  day  of  June,  1911,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit  the 
sum  of  $93.00;  that  said  property  was  covered  by 
defendant's  waybill  No.  31,636;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $31.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
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complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [84] 

Cause  of  Action  No.  85. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  w^as,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned,  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Bakersfield,  hereinafter  called  the  station  of  de- 
livery ;  that  said  City  of  Los  Angeles  is  more  distant 
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from  said  point  of  shipment  than  said  station  of  de- 
livery ;  that  at  all  times  herein  mentioned  said  defend- 
ant was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and  prop- 
erty by  said  railroad;  that  said  railroad  is  entirely 
within  the  State  of  California. 

IV. 
That  on  the  19th  day  of  June,  1911,  at  the  said  point 
of  shipment,  J.  Wieland  Brewing  Company  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  R.  McDonald,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  24,500 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  proj^erty  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  371/4  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  25  cents  per  hundred 
pounds;  that  in  order  to  obtain  the  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said  prop- 
erty to  plaintiff's  assignor,  to  wit,  on  the  21st  day  of 
June,  1911,  said  plaintiff's  assignor  was  compelled  to 
pay  and  did  pay  to  said  defendant  the  said  charges  so 
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demanded  by  defendant  for  the  transportation  of  said 
property,  to  wit,  the  sum  of  $91.88;  that  said  property 
was  covered  by  defendant 's  waybill  No.  23,731 ;  that 
the  said  payment  so  made;  and  the  said  charges  so 
exacted  by  defendant  exceeded  by  the  sum  of  $30.62 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demanded 
of  plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
That  plaintiff's  assignor  is,  and  at  all  times  in  this 
complaint  mentioned  was,  a  citizen  of  the  State  of 
California.     [85] 

Cause  of  Action  No.  86. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
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California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  16th  day  of  February,  1912,  at  the  said 
City  of  Los  Angeles  Axelson  Machine  Co.,  herein- 
after called  plaintiff's  assignor,  delivered  to  defend- 
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ant  for  transportation  from  said  City  of  Los  Angeles 
to  Axelson  Machine  Co.  at  said  station  of  delivery; 
10,785  pounds  of  sucker  and  fittings ;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor 
pay  to  defendant  for  the  transportation  of  said  prop- 
erty from  said  City  of  Los  Angeles  to  said  station  of 
delivery  the  sum  of  53  cents  per  hundred  pounds; 
that  at  said  time,  and  at  all  times  in  this  paragraph 
mentioned,  defendant  charged  for  the  transportation 
in  the  same  direction  of  the  same  class  of  property 
from  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco  the  sum  of  37%  cents  per  hundred  pounds ; 
that  in  order  to  obtain  the  transportation  of  said 
property  to  said  station  of  delivery,  and  at  the  time 
of  the  delivery  of  said  propery  to  defendant,  plain- 
ti:ff's  assignor  was  compelled  to  pay,  and  did  pay,  to 
defendant  the  said  charges  so  demanded  by  defendant 
for  the  said  transportation  of  said  property,  to  wit, 
the  sum  of  $57.16;  that  said  property  was  covered 
by  defendant's  waybill  No.  10,991;  that  said  defend- 
ant thereupon  transported  said  property  to  said  sta- 
tion of  delivery ;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $16.72  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  City  of 
Los  Angeles  to  the  said  City  of  San  Francisco ;  that 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia. 
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V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff 's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commisison  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution  of 
California  to  charge  less  for  the  longer  than  for  the 
shorter  haul.     [86] 

Cause  of  Action  No.  87. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 
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II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Bakersfield  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery.  That  at  all  times 
herein  mentioned  said  defendant  was  engaged  in  the 
occupation  of  transporting  for  hire  persons  and  prop- 
erty by  said  railroad,  and  at  all  said  times  was  a 
common  carrier  of  persons  and  property  by  said  rail- 
road; that  said  railroad  is  entirely  within  the  State 
of  California. 

IV. 

That  on  the  11th  day  of  November,  1911,  at  the 
said  City  of  Los  Angeles,  Axelson  Machine  Co.,  here- 
inafter called  plaintiff's  assignor,  delivered  to  de- 
fendant for  transportation  from  said  City  of  Los 
Angeles  to  Axelson  Machine  Co.,  at  said  station  of 
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delivery  37,380  pounds  of  oil  well  supplies ;  that  de- 
fendant then  and  there  demanded  that  plaintiff's  as- 
signor pay  to  defendant  for  the  transportation  of  said 
property  from  said  City  of  Los  Angeles  to  said  sta- 
tion of  delivery  the  sum  of  40  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  City  of  Los  Angeles  to  the  said 
City  of  San  Francisco  the  sum  of  30  cents  per  hun- 
dred pounds ;  that  in  order  to  obtain  the  transporta- 
tion of  said  property  to  said  station  of  delivery,  and 
at  the  time  of  the  delivery  of  said  property  to  defend- 
ant, plaintiff's  assignor  was  compelled  to  pay,  and 
did  pay,  to  defendant  the  said  charges  so  demanded 
by  defendant  for  the  said  transportation  of  said 
property,  to  wit,  the  sum  of  $149.52 ;  that  said  prop- 
erty was  covered  by  defendant's  waybill  No.  8182; 
that  said  defendant  thereupon  transported  said  prop- 
erty to  said  station  of  delivery ;  that  the  said  payment 
so  made,  and  the  said  charges  so  exacted  by  defend- 
ant exceeded  by  the  sum  of  $37.38  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco; that  plaintiff's  assignor  is,  and  at  all  times 
herein  mentioned  was,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
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plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [87] 

Cause  of  Action  No.  88. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a   corporation  organized  and  existing 
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under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Exeter,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery.  That  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of 
California. 

IV. 

That  on  the  4th  day  of  November,  1911,  at  the  said 
City  of  Los  Angeles,  Lacy  Mfg.  Co.,  hereinafter 
called  plaintiff 's  assignor,  delivered  to  defendant  for 
transportation  from  said  City  of  Los  Angeles  to 
Geo.  F.  Stevenson,  at  said  station  of  delivery  13,550 
pounds  of  tank  iron;  that  defendant  then  and  there 
demanded  that  plaintiff's  assignor  pay  to  defendant 
for  the  transportation  of  said  property  from  said 
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City  of  Los  Angeles  to  said  station  of  delivery  the 
sum  of  57  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the 
same  direction  of  the  same  class  of  property  from 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco  the  sum  of  371/0  cents  per  hundred  pounds ; 
that  in  order  to  obtain  the  transportation  of  said 
property  to  said  station  of  delivery,  and  at  the  time 
of  the  delivery  of  said  property  to  defendant,  plain- 
tiff's assignor  was  compelled  to  pay,  and  did  pay,  to 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  said  transportation  of  said  property,  to 
wit,  the  sum  of  $77.24^  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  2,666;  that  said  de- 
fendant thereupon  transported  said  property  to  said 
station  of  delivery;  that  the  said  pajmient  so  made, 
and  the  said  charges  so  exacted  by  defendant  ex- 
ceeded by  the  sum  of  $26.42  (hereinafter  called  said 
excessive  charge)  the  charge  then  made  by  defendant 
for  the  transportation  in  the  same  direction  of  the 
same  amount  and  class  of  property  from  the  said 
City  of  Los  Angeles  to  the  said  City  of  San  Fran- 
cisco; that  plaintiff's  assignor  is,  and  at  all  times 
herein  mentioned  was,  a  corporation  duly  organized 
and  existing  imder  and  by  virtue  of  the  laws  of  the 
State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's     assignor     duly     assigned,     transferred 

and  set  over  unto  plaintiff  the  said  claim  and  demand 

of  plaintiff's  assignor  for  the  recovery  of  said  ex- 
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cessive  charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [88] 

Cause  of  Action  No.  89. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
w^as,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky.    That  at  all  times  herein  mentioned  said  de- 
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fendant  was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Delano,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  3  day  of  January,  1912,  at  the  said 
point  of  shipment,  Pacific  Hardware  &  Steel  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  W.  C.  Brunner,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
1830  pounds  of  sheet  iron  and  fittings ;  that  said  de- 
fendant transported  said  property  from  said  point  of 
shipment  to  said  station  of  delivery,  and  thereupon 
notified  plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there 
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depanded  that  plaintiff's  assignor  pay  to  defend- 
ant for  the  transportation  of  said  property  from  said 
point  of  shipment  to  said  station  of  delivery  the  sum 
of  62  cents  per  hundred  pounds;  that  at  said  time, 
and  at  all  times  in  this  paragraph  mentioned,  defend- 
ant charged  for  the  transportation  in  the  same  direc- 
tion of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
$371/2  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  5  day  of  January,  1912,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $11.35;  that  said  property  was  covered 
by  defendant's  waybill  No.  2242;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $4r'.48  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of  prop- 
erty from  the  said  point  of  shipment  to  the  said  City 
of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  ex- 
cessive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
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f endant  pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.  That  plaintiff's  assignor  is  and  at 
all  times  in  this  complaint  mentioned  was  a  citizen 
of  the  State  of  California.     [89] 

Cause  of  Action  No.  90. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
w^as,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky.    That  at  all  times  herein  mentioned  said  de- 
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f endant  was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  w^hich  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Delano,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  8  day  of  March,  1912,  at  the  said  point 
of  shipment,  Baker  and  Hamilton  delivered  to  de- 
fendant for  transportation  from  said  point  of  ship- 
ment to  W.  C.  Brunner,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  2423  pounds  of 
iron  and  fittings;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff 's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
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tiff's  assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  62  cents  per  hun- 
dred pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  37%  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff 's  assignor,  to  wit,  on  the  11 
day  of  March,  1912,  said  plaintiff's  assignor  vs^as  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  f or,the  transporta- 
tion of  said  property,  to  wit,  the  sum  of  $15.02 ;  that 
said  property  was  covered  by  defendant's  waybill 
No.  18,298;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum    of    $5.93    (hereinafter    called   said    excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in ,  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  ex- 
cessive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
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tiff's  assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 
That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the^ shorter  haul.  That  plaintiff's  assignor  is  and  at 
all  times  in  this  complaint  mentioned  was  a  citizen 
of  the  State  of  California.     [90] 

Cause  of  Action  No.  91. 
For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 
That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California  ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
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erty  within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station  of 
Delano,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and  prop- 
erty by  said  railroad;  that  said  railroad  is  entirely 
within  the  State  of  California. 

IV. 
That  on  the  15  day  of  April,,  1912,  at  the  said  point 
of  shipment,  Deere  Manufacturing  Co.  delivered  to 
defendant  for  transportation  from  said  point  of  ship- 
ment to  W.  C.  Brunner,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  2080  pounds  of 
iron;  that  said  defendant  transported  said  property 
from  said  point  of  shipment  to  said  station  of  deliv- 
ery, and  thereupon  notified  plaintiff's  assignor  that 
said  property  was  ready  for  delivery ;  that  defendant 
then  and  there  demanded  that  plaintiff's  assignor  pay 
to  defendant  for  the  transportation  of  said  property 
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from  said  point  of  shipment  to  said  station  of  deliv- 
ery the  sum  of  62  cents  per  hundred  pounds ;  that  at 
said  time,  and  at  all  times  in  this  paragraph  men- 
tioned, defendant  charged  for  the  transportation  in 
the  same  direction  of  the  same  class  of  property  from 
said  point  of  shipment  to  the  said  City  of  Los  Angeles 
the  sum  of  STi/G  cents  per  hundred  pounds;  that  in 
order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at  the 
time  of  the  delivery  of  said  property  to  plaintiff's 
assignor,  to  wit,  on  the  18  day  of  April,  1912,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  property, 
to  wit,  the  sum  of  $12.90;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  20,655 ;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $5.09  (hereinafter 
called  said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  the  same  direc- 
tion of  the  same  amount  and  class  of  property  from 
the  said  point  of  shipment  to  the  said  City  of  Los 
Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.     That 
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defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  defend- 
ant might  in  any  case  whatsoever  be  relieved  to  any 
extent  from  the  prohibition  of  the  constitution  of 
California  to  charge  less  for  the  longer  than  for  the 
shorter  haul.  That  plaintiff's  assignor  is,  and  at  all 
times  in  this  complaint  mentioned  was,  a  citizen  of 
the  State  of  California.     [91] 

Cause  of  Action  No.  92. 

For  another,  further  and  separate  c^use  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station  of 
Mojave,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery  ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and  prop- 
erty by  said  railroad ;  that  said  railroad  is  entirely 
within  the  State  of  California. 

IV. 

That  on  the  29  day  of  January,  1912,  at  the  said 
point  of  shipment,  John  Wieland  Brewing  Co.  deliv- 
ered to  defendant  for  transportation  from  said  point 
of  shipment  to  John  Cross,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  24,000 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  371/2  cents  per 
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hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
1  day  of  February,  1912,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $90.00; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  32,912 ;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $30.00  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  defend- 
ant might  in  any  case  whatsoever  be  relieved  to  any 
extent  from  the  prohibition  of  the  constitution  of 
California  to  charge  less  for  the  longer  than  for  the 
shorter  haul.  That  plaintiff's  assignor  is,  and  at  all 
times  in  this  complaint  mentioned  was,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California.  [92] 
Cause  of  Action  No.  93. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station  of 
Mojave,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  deliveiy ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and  prop- 
erty by  said  railroad ;  that  said  railroad  is  entirely 
within  the  State  of  California. 

IV. 

That  on  the  30  day  of  April,  1912,  at  the  said  point 
of  shipment,  John  Wieland  Brewing  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  John  Cross,  hereinafter  called  plaintiff's 
assignor,  at  said  station  of  delivery,  25,000  pounds 
of  beer;  that  said  defendant  transported  said  prop- 
erty from  said  point  of  shipment  to  said  station  of 
delivery,  and  thereupon  notified  plaintiff's  assignor 
that  said  property  was  ready  for  delivery;  that  de- 
fendant then  and  there  demanded  that  plaintiff's 
assignor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  37l^  cents  per  hundred 


250  Southern  Pacific  Company  vs. 

pounds;  that  at  said  time,  and  at  all  times  in  tMs 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to 
the  said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery 
of  said  property  to  plaintiff's  assignor,  to  wit,  on  the 
3  day  of  May,  1912,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $93.75; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  41,430;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $31.25  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  conunencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  connnission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  defend- 
ant might  in  any  case  whatsoever  be  relieved  to  any 
extent  from  the  prohibition  of  the  constitution  of 
California  to  charge  less  for  the  longer  than  for  the 
shorter  haul.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California.     [93] 

Cause  of  Action  No.  94. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

HI. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Mojave,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  23  day  of  December,  1911,  at  the  said 
point  of  shipment.  Overland  Freight  &  Transfer  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  John  Cross,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  1000 
pounds  of  whiskey ;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  103  cents  per 
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hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  48%  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the  28 
day  of  December,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $10.30 ; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  31,017;  that  the  said  payment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
by  the  sum  of  $5.50  (hereinafter  called  said  exces- 
sive charge)  the  charge  then  made  by  defendant  for 
the  transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff 's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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VI. 
That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  eonunission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [94] 

Cause  of  Action  No.  95. 
For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges:  | 

I.  ' 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

HI. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Mojave,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  4  day  of  November,  1911,  at  the  said 
point  of  shipment,  John  Wieland  Brewing  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  John  Cross,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  24,350 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
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said  station  of  delivery  the  sum  of  371/2  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiif 's  assignor,  to  wit,  on  the  9  day 
of  November,  1911,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  transpor- 
tation of  said  property,  to  wit,  the  sum  of  $91.31; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  3645 ;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $30.44  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff 's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 


California  Adjustment  Company.  257 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [95] 

Cause  of  Action  No.  96. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  aU  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

HI. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Mojave,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  4  day  of  June,  1912,  at  the  said  point 
of  shipment,  John  Wieland  Brewing  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  John  Cross,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  29,720 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 


California  Adjtistment  Company.  259 

said  station  of  delivery  the  sum  of  37%  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  7th  day 
of  June,  1912,  said  plaintiff's  assignor  was  compelled 
to  pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $111.45;  that  said 
property  was  covered  by  defendant's  waybill  No. 
3900;  that  the  said  payment  so  made,  and  the  said 
charges  so  exacted  by  defendant  exceeded  by  the  sum 
of  $37.15  (hereinafter  called  said  excessive  charge), 
the  charge  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiK  demanded  of  defendant  that  defend- 
ant pay  to  plaintiif,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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VI. 

That  defendant  lias  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [96] 

Cause  of  Action  No.  97. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Mojave,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  29  day  of  February,  1912,  at  the  said 
point  of  shipment,  John  Wieland  Brewing  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  John  Cross,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  24,400 
pounds  of  beer ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
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said  station  of  delivery  the  sum  of  37  %  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  25  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  5  day 
of  March,  1912,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $91.50; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  35,003 ;  that  the  said  pajrment  so  made,  and 
the  said  charges  so  exacted  by  defendant  exceeded 
bj^  the  sum  of  $30.50  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 
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VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.  That  plaintiff's  assignor  is,  and  at 
all  times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California.  [97] 
Cause  of  Action  No.  98. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

11. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Tehachapi,  hereinafter  called 
the  station  of  delivery;  that  said  City  of  San  Fran- 
cisco is  more  distant  from  said  City  of  Los  Angeles 
than  said  station  of  delivery ;  that  at  all  times  herein 
mentioned  said  defendant  was  engaged  in  the  occu- 
pation of  transporting  for  hire  persons  and  property 
by  said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad ;  that 
said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 

That  on  the  8  day  of  December,  1911,  at  the  said 
City  of  Los  Angeles,  Standard  Oil  Co.  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Charles  Asher,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  2852 
pounds  of  refined  oil;  that  said  defendant  trans- 
ported said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery  the  sum  of  58 
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cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this   paragraph  mentioned,   defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum  of 
42  1/4  cents  per  hundred  pounds ;  that  in  order  to  ob- 
tain the  possession  and  delivery  of  said  property  so 
transported  by  said  defendant,  and  at  the  time  of  the 
delivery  of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  10  day  of  December,  1911,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $16.54 ;  that  said  property  was  covered  by  de- 
fendant's  waybill  No.  4353 ;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeeded  by  the  sum  of  $4.42    (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco.     That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duh^  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  the  said  claim  and  demand  of  plaintiff's 
assignor  for  the  recovery  of  said  excessive  charge. 
That  prior  to  the  commencement  of  this  action  plain- 
tiff demanded  of  defendant  that  defendant  pay  to 
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plaintiff,  as  the  assignee  of  said  plaintiff's  assignor, 
the  amount  of  said  excessive  charge.  That  defend- 
ant has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitu- 
tion of  California  to  charge  less  for  the  longer  than 
for  the  shorter  haul.     [98] 

Cause  of  Action  No.  99. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within 
said  State. 

Ill 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery ;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery ;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by 
said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

IV. 

That  on  the  1  day  of  December,  1911,  at  the  said 
City  of  Los  Angeles,  Pioneer  Paper  Co.  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Fresno  Planing  Mill  Co.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  paper  that  said  defendant  trans- 
ported said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  City  of 
Los  Angeles  to  said  station  of  delivery  the  sum  of  52 
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cents  per  hundred  pounds;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  City  of  Los 
Angeles  to  the  said  City  of  San  Francisco  the  sum  of 
27  1/2  cents  per  hundred  pounds ;  that  in  order  to  ob- 
tain the  possession  and  delivery  of  said  property  so 
transported  by  said  defendant,  and  at  the  time  of  the 
delivery  of  said  property  to  plaintiff's  assignor,  to 
wit,  on  the  5  day  of  December,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $208.00;  that  said  property  was  covered  by 
defendant's  waybill  No.  99 ;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $98.00  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
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pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's  as- 
signor, the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [99] 

Cause  of  Action  No.  100. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 


270  Southern  Pacific  Company  vs. 

for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by 
said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad; 
that  said  railroad  is  entirely  within  the  State  of 
California. 

IV. 

That  on  the  11th  day  of  June,  1912,  at  the  said 
City  of  Los  Angeles,  Pioneer  Paper  Co,  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Fresno  Planing  Co.,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  36,770 
pounds  of  roofing  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  43  cents  per 
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hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  271/2  cents 
per  hundred  pounds;  that  in  order  to  obtain  the  pos- 
session and  delivery  of  said  property  so  transported 
by  said  defendant,  and  at  the  time  of  the  delivery 
of  said  property  to  plaintiff's  assignor,  to  wit,  on 
the  17th  day  of  June,  1912,  said  plaintiff's  assignor 
was  compelled  to  pay  and  did  pay  to  said  defendant 
the  said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$158.11,  that  said  property  was  covered  by  defend- 
ant's waybill  No.  5300;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $56.99  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  City  of  Los  Angeles  to  the  said  City  of  San 
Erancisco.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
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ant  pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [100] 

Cause  of  Action  No.  101. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California;  that  plaintiff  is  and  at  all  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by 
said  railroad,  and  at  all  said  times  was  a  common 
carrier  of  persons  and  property  by  said  railroad;  that 
said  railroad  is  entirely  within  the  State  of  Cali- 
fornia. 

That  on  the  3  day  of  January,  1912,  at  the  said 
City  of  Los  Angeles,  Monarch  Sign  Co.  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Madary  's  Planing  Mill,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  4150 
pounds  of  beeswax,  that  said  defendant  transported 
said  property  from  said  City  of  Los  Angeles  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  City  of  Los  Angeles 
to  said  station  of  delivery  the  sum  of  79  cents  per 
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hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  City  of  Los  Angeles  to 
the  said  City  of  San  Francisco  the  sum  of  60  cents 
per  hundred  pounds;  that  in  order  to  obtain  the 
possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the 
delivery  of  said  property  to  plaintiff's  assignor,  to 
wit,  on  the  5  day  of  January,  1912,  said  jDlain tiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $32.79;  that  said  property  was  covered  by 
defendant's  waybill  No.  228;  that  the  said  payment 
so  made,  and  the  said  charges  so  exacted  by  defend- 
ant exceeded  by  the  sum  of  $7.88  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by 
defendant  for  the  transportation  in  the  same  direc- 
tion of  the  same  amount  and  class  of  property  from 
the  said  City  of  Los  Angeles  to  the  said  City  of  San 
Francisco.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
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ant  pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of 
California  to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [101] 

Cause  of  Action  No.  102. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Los  Angeles  in  said  State  to  the  City  of  San  Fran- 
cisco in  said  State,  which  railroad  from  said  City  of 
Los  Angeles  to  said  City  of  San  Francisco  passes 
through  the  station  of  Fresno,  hereinafter  called  the 
station  of  delivery;  that  said  City  of  San  Francisco 
is  more  distant  from  said  City  of  Los  Angeles  than 
said  station  of  delivery;  that  at  all  times  herein  men- 
tioned said  defendant  was  engaged  in  the  occupation 
of  transporting  for  hire  persons  and  property  by  said 
railroad,  and  at  all  said  times  was  a  common  carrier 
of  persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  19  day  of  February,  1912,  at  the  said 
City  of  Los  Angeles,  Baker  Iron  Works,  delivered  to 
defendant  for  transportation  from  said  City  of  Los 
Angeles  to  Valley  Foundry  &  Machine  Works,  here- 
inafter called  plaintiff's  assignor,  at  said  station  of 
delivery,  3095  pounds  of  boiler  and  front;  that  said 
defendant  transported  said  property  from  said  City 
of  Los  Angeles  to  said  station  of  delivery,  and  there- 
upon notified  plaintiff's  assignor  that  said  property 
was  ready  for  delivery;  that  defendant  then  and 
there  demanded  that  plaintiff's  assignor  pay  to  de- 
fendant for  the  transportation  of  said  property  from 
said  City  of  Los  Angeles  to  said  station  of  delivery 
the  sum  of  79  cents  per  hundred  pounds;  that  at  said 
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time,  and  at  all  times  in  this  paragraph  mentioned, 
defendant  charged  for  the  transportation  in  the  same 
direction  of  the  same  class  of  property  from  said  City 
of  Los  Angeles  to  the  said  City  of  San  Francisco  the 
sum  of  60  cents  per  hundred  pounds;  that  in  order 
to  obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  25  day  of  February,  1912,  said  plain- 
tiff's assignor  was  compelled  to  pay  and  did  pay  to 
said  defendant  the  said  charges  so  demanded  by  de- 
fendant for  the  transportation  of  said  property,  to 
wit,  the  sum  of  $24.45;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  12,841;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $5.88  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same 
direction  of  the  same  amount  and  class  of  property 
from  the  said  City  of  Los  Angeles  to  the  said  City  of 
San  Francisco.  That  plaintiff's  assignor  is,  and  at 
all  times  herein  mentioned  was,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
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assignor,  the  amount  of  said  excessive  charge.    That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [102] 

Cause  of  Action  No.  103. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transportino- 
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for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  10  day  of  February,  1912,  at  the 
said  point  of  shipment,  Paraffin  Paint  Co.  delivered 
to  defendant  for  transportation  from  said  point  of 
shipment  to  Madary's  Planing  Mill,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
31,050  pounds  of  roofing;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery ;  and  thereupon  notified  plain- 
tiff's  assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiffs'  assignor  pay  to  defendant  for  the  trans- 
portation of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  36  cents 
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per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  12  day  of  February,  1912,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $111.78;  that  said  property  was  covered 
by  defendant's  waybill  No.  104;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by  de- 
fendant exceeded  by  the  sum  of  $26.39  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles.  That  plaintiif 's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
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fendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [103] 

Cause  of  Action  No.  104. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  tlie  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Livny  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Sanger,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  25  day  of  April,  1912,  at  the  said  point 
of  shipment,  California  Wine  Ass'n  delivered  to  de- 
fendant for  transportation  from  said  point  of  ship- 
ment to  Coblentz  Bros.  Co.,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  39,680 
pounds  of  sulphur;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff 's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
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said  station  of  delivery  the  sum  of  221/2  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  15  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff 's  assignor,  to  wit,  on  the  25  day 
of  April,  1912,  said  plaintiff 's  assignor  was  compelled 
to  pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $84.32;  that  said 
property  was  covered  by  defendant's  waybill  No.  26; 
that  the  said  payment  so  made,  and  the  said  charges 
so  exacted  by  defendant  exceeded  by  |the  sum  of 
$29.76  (hereinafter  called  said  excessive  charge)  the 
charge  then  made  by  defendant  for  the  transporta- 
tion in  the  same  direction  of  the  same  amount  and 
class  of  property  from  the  said  point  of  shipment  to 
the  said  City  of  Los  Angeles.  That  plaintiff's  as- 
signor is,  and  at  all  times  herein  mentioned  was,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff 's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
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fendant  pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [104] 

Cause  of  Action  No.  105. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  conunon  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
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times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  16  day  of  October,  1911,  at  the  said 
point  of  shipment,  Paraffin  Paint  Co.  delivered  to 
defendant  for  transportation  from  said  point  of  ship- 
ment to  Madary's  Planing  Mill,  hereinafter  called 
plaintiff 's  assignor,  at  said  station  of  delivery,  38,749 
pounds  of  roofing;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery ; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment 


286  Southern  Pacific  Company  vs. 

to  said  station  of  delivery  the  sum  of  36  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  271/2  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiif's  assignor,  to  wit,  on  the  19 
day  of  October,  1911,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $139.49; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  2718;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by  the 
sum  of  $32.94  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles.  That 
plaintiffs'  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiif's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand 
of  plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.     That  prior  to  the  commencement  of 
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this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said 
plaintiff's  assignor,  the  amount  of  said  excessive 
charge.  That  defendant  has  not  paid  the  same  or 
any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [105] 

Cause  of  Action  No.  106. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
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erty  within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  10  day  of  November,  1911,  at  the  said 
point  of  shipment,  Paraffin  Paint  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  Madary's  Planing  Mill,  hereinafter 
called  plaintiff 's  assignor,  at  said  station  of  delivery, 
30,427  pounds  of  roofing ;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment 
to  said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay   to  defendant    for  the 
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transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  14  day  of  November,  1911,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $109.54;  that  said  property  was  covered  by 
defendant's  waybill  No.  3022;  that  the  said  payment 
so  made,  and  the  said  charges  so  exacted  by  defend- 
ant exceeded  by  the  sum  of  $25.86  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. That  plaintiff's  assignor  is,  and  at  all  times 
herein  mentioned  was,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's  assignor  duly  assigned,  transferred  and 

set  over  unto  plaintiff  the  said  claim  and  demand  of 

plaintiff's  assignor  for  the  recovery  of  said  excessive 
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charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [106] 

Cause  of  Action  No.  107. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
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erty  within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  15th  day  of  March,  1912,  at  the  said 
point  of  shipment.  Paraffin  Paint  Co.  delivered  to 
defendant  for  transportation  from  said  point  of  ship- 
ment to  Madary's  Planing  Mill,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  30,102 
pounds  of  roofing;  that  said  defendant  transported 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery,  and  thereupon  notified  plaintiff's 
assignor  that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
tiff's assignor  pay  to  defendant  for  the  transporta- 
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tion  of  said  propertj^  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  36  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times 
in  this  paragraph  mentioned,  defendant  charged  for 
the  transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  siun  of  271/2  cents  per 
hundred  pounds ;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant,  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
18th  day  of  March,  1912,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $108.37 ; 
that  said  property  was  covered  by  defendant's  way- 
bill No.  162;  that  the  said  payment  so  made,  and  the 
sal's,  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $25.59  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles.  That 
plaintiff's  assignor  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
California. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's  assignor  duly  assigned,  transferred  and 

set  over  unto  plaintiff  the  said  claim  and  demand  of 

plaintiff 's  assignor  for  the  recovery  of  said  excessive 
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charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul.     [107] 

Cause  of  Action  No.  108. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Califor- 
nia ;  that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California ;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
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erty  within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Paraffin  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Fresno,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at 
all  said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 

That  on  the  10  day  of  January,  1912,  at  the  said 
point  of  shipment.  Paraffin  Paint  Co.  delivered  to 
defendant  for  transportation  from  said  point  of  ship- 
ment to  Madary's  Planing  Mill,  hereinafter  called 
plaintiff's  assignor,  at  said  station  of  delivery,  30,012 
pounds  of  roofing  paint;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  trans- 
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portation  of  said  property  from  said  point  of  ship- 
ment to  said  station  of  delivery  the  sum  of  36  cents 
per  hundred  pounds;  that  at  said  time,  and  at  all 
times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  27% 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff 's  assignor,  to  wit, 
on  the  12i  day  of  January,  1912,  said  plaintiff's  as- 
signor was  compelled  to  pay  and  did  pay  to  said  de- 
fendant the  said  charges  so  demanded  by  defendant 
for  the  transportation  of  said  property,  to  wit,  the 
sum  of  $108.04';  that  said  property  was  covered  by 
defendant's  waybill  No.  73;  that  the  said  payment 
so  made,  and  the  said  charges  so  exacted  by  defend- 
ant exceeded  by  the  sum  of  $25.51  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
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assignor,  the  amount  of  said  excessive  charge.     Thai 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [108] 

Cause  of  Action  No.  109. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky.    That  at  all  times  herein  mentioned  said  de- 
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fendant  was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within 
said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  Leslie  in  said  State,  hereinafter  called  the  point 
of  shipment,  to  the  City  of  Los  Angeles  in  said  State, 
which  railroad  from  said  point  of  shipment  to  said 
City  of  Los  Angeles  passes  through  the  station  of 
Sanger,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant  was 
engaged  in  the  occupation  of  transporting  for  hire 
persons  and  property  by  said  railroad,  and  at  all  said 
times  was  a  common  carrier  of  persons  and  property 
by  said  railroad;  that  said  railroad  is  entirely  within 
the  State  of  California. 

IV. 

That  on  the  26  day  of  February,  1912,  at  the  said 
point  of  shipment,  C.  E.  Whitney  delivered  to  de- 
fendant for  transportation  from  said  point  of  ship- 
ment to  Coblentz  Bros.  Co.,  hereinafter  called  plain- 
tiff's assignor,  at  said  station  of  delivery,  32,465 
pounds  of  salt ;  that  said  defendant  transported  said 
property  from  said  point  of  shipment  to  said  station 
of  delivery,  and  thereupon  notified  plaintiff's  as- 
signor that  said  property  was  ready  for  delivery; 
that  defendant  then  and  there  demanded  that  plain- 
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tiff's  assignor  pay  to  defendant  for  the  transporta- 
tion of  said  property  from  said  point  of  shipment  to 
said  station  of  delivery  the  sum  of  18  I/2  cents  per 
hundred  pounds ;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles  the  sum  of  15  cents  per  hun- 
dred pounds;  that  in  order  to  obtain  the  possession 
and  delivery  of  said  property  so  transported  by  said 
defendant,  and  at  the  time  of  the  delivery  of  said 
property  to  plaintiff's  assignor,  to  wit,  on  the  1  day 
of  March,  1912,  said  plaintiff's  assignor  was  com- 
pelled to  pay  and  did  pay  to  said  defendant  the  said 
charges  so  demanded  by  defendant  for  the  trans- 
portation of  said  property,  to  wit,  the  sum  of  $60.00 ; 
that  said  property  was  covered  by  defendant 's  way- 
bill No.  40;  that  the  said  payment  so  made,  and  the 
said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $11.36  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  thiij 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
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assignor,  the  amount  of  said  excessive  charge.     That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution  of 
California  to  charge  less  for  the  longer  than  for  the 
shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times 
herein  mentioned  was,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California.     [109] 

Cause  of  Action  No.  110. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia ;  that  its  principal  place  of  business  is,  and  at 
all  times  herein  mentioned  was,  in  the  Northern  Dis- 
trict of  California ;  that  plaintiff  is  and  at  all  times 
was  a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky.    That  at  all  times  herein  mentioned  said  de- 
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fendant  was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station  of 
Sanger,  hereinafter  called  the  station  of  delivery; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  delivery ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad ;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 
That  on  the  8th  day  of  December,  1911,  at  the  said 
point  of  shipment,  American  Steel  &  Wire  Co.  de- 
livered to  defendant  for  transportation  from  said 
point  of  shipment  to  Coblentz  Bros.  Co.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
7605  pounds  of  fencing;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  de- 
livery ;  that  defendant  then  and  there  demanded  that 
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plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point 
of  shipment  to  said  station  of  delivery  the  sum 
of  49  cents  per  hundred  pounds;  that  at  said 
time,  and  at  all  times  in  this  paragraph  men- 
tioned, defendant  charged  for  the  transportation  iu 
the  same  direction  of  the  same  class  of  property  from 
said  point  of  shipment  to  the  said  City  of  Los 
Angeles  the  sum  of  42'  1/4  cents  per  hundred  pounds ; 
that  in  order  to  obtain  the  possession  and  delivery  of 
said  property  so  transported  by  said  defendant,  and 
at  the  time  of  the  delivery  of  said  property  to  plain- 
tiff's assignor,  to  wit,  on  the  10th  day  of  December, 
1911,  said  plaintiff's  assignor  was  compelled  to  pay 
and  did  pay  to  said  defendant  the  said  charges  so  de- 
manded by  defendant  for  the  transportation  of  said 
property,  to  wit,  the  sum  of  $37.26 ;  that  said  property 
was  covered  by  defendant's  waybill  No.  9134 ;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $4.94 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this  ac- 
tion plaintiff  demanded  of  defendant  that  defendant 
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pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 
That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  short  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commision  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution  of 
California  to  charge  less  for  the  longer  than  for  the 
shorter  haul.  That  plaintiff's  assignor  is,  and  at  all 
times  herein  mentioned  was,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California.     [110] 

Cause  of  Action  No.  111. 
jf'or  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges: 

I. 
That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is,  and  at  all  times  was  a 
resident  of  said  district. 

II. 
That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky.    That  at  all  times  herein  mentioned  said  de- 
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fendant  was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 
That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Sanger,  hereinafter  called  the  station  of  delivery ; 
that  said  City  of  Los  Angeles  is  more  distant  from 
said  point  of  shipment  than  said  station  of  deliveiy ; 
that  at  all  times  herein  mentioned  said  defendant 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  said  railroad,  and  at  all 
said  times  was  a  common  carrier  of  persons  and 
property  by  said  railroad;  that  said  railroad  is  en- 
tirely within  the  State  of  California. 

IV. 
That  on  the  20th  day  of  October,  1911,  at  the  said 
point  of  shipment,  Haas  Bros,  delivered  to  defendant 
for  transportation  from  said  point  of  shipment  to 
Coblentz  Bros.  Co.,  hereinafter  called  plaintiff's  as- 
signor, at  said  station  of  delivery,  8000  pounds  of 
beans ;  that  said  defendant  transported  said  property 
from  said  point  of  shipment  to  said  station  of  de- 
livery, and  thereupon  notified  plaintiff's  assignor 
that  said  property  was  ready  for  delivery;  that  de- 
fendant then  and  there  demanded  that  plaintiff's  as- 
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signor  pay  to  defendant  for  the  transportation  of 
said  property  from  said  point  of  shipment  to  said 
station  of  delivery  the  sum  of  49  cents  per  hundred 
pounds;  that  at  said  time,  and  at  all  times  in  this 
paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same  class 
of  property  from  said  point  of  shipment  to  the  said 
City  of  Los  Angeles  the  sum  of  42  Yz  cents  per  hun- 
dred pounds ;  that  in  order  to  obtain  possession  and 
delivery  of  said  property  so  transported  by  said  de- 
fendant, and  at  the  time  of  the  delivery  of  said  prop- 
erty to  plaintiff's  assignor,  to  wit,  on  the  23d  day  of 
October,  1911,  said  plaintiff's  assignor  was  compelled 
to  pay  and  did  pay  to  said  defendant  the  said  charges 
so  demanded  by  defendant  for  the  transportation  of 
said  property,  to  wit,  the  sum  of  $39.20;  that  said 
property  was  covered  by  defendant's  waybill  No. 
21,814;  that  the  said  payment  so  made,  'and 
the  said  charges  so  exacted  by  defendant  exceeded  by 
the  sum  of  $5.20  (hereinafter  called  said  excessive 
charge)  the  charge  then  made  by  defendant  for  the 
transportation  in  the  same  direction  of  the  same 
amount  and  class  of  property  from  the  said  point  of 
shipment  to  the  said  City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excesssve 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff*,  as  the  assignee  of  said  plaintiff's 
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assignor,  the  amount  of  said  excessive  charge.     That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 
That  defendant  has  never  been  in  any  case 
authorized  by  the  railroad  commission  of  the 
State  of  California  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transporta- 
tion of  property;  that  said  railroad  commission  has 
never  prescribed  that  defendant  might  in  any  case 
whatsoever  be  relieved  to  any  extent  from  the  prohi- 
bition of  the  constitution  of  California  to  charge  less 
for  the  longer  than  for  the  shorter  haul.  That  plain- 
tiff's assignor  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of 
California.     [HI] 

Cause  of  Action  No.  112. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
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was  a  common  carrier  of  persons  and  property 
within  the  State  of  California,  and  at  all  said  times 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  Cit.y 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  21  day  of  December,  1911,  at  the  said 
point  of  shipment.  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
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that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  27i/^ 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  23  day  of  December,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $144.00;  that  said  property  was  covered 
by  defendant's  waybill  No.  2175;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
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fendant  pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  tlie  amount  of  said  excessive  cliarge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitu- 
tion of  California  to  charge  less  for  the  longer  than 
for  the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [112] 

Cause  of  Action  No.  113. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff*  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

11. 

That  defendant  is,  and  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
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by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
was  a  common  carrier  of  persons  and  property 
within  the  State  of  California,  and  at  all  said  times 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  8  day  of  December,  1911,  at  the  said 
point  of  shipment.  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said   station    of    delivery,    and   thereupon   notified 
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plaintiff 's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,   defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  11  day  of  December,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $144.00;  that  said  property  was  covered 
by  defendant's  waybill  No.  712;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the   same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's  assignor  duly  assigned,  transferred  and 

set  over  unto  plaintiff  the  said  claim  and  demand  of 

plaintiff's  assignor  for  the  recovery  of  said  exces- 
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sive  charge.  That  prior  to  the  coiiunencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitu- 
tion of  California  to  charge  less  for  the  longer  than 
for  the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  alL  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [113] 

Cause  of  Action  No.  114. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 
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plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  11  day  of  December,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $144,00;  that  said  property  was  covered 
by  defendant's  waybill  No.  712;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same   direction  of  the   same  amount  and  class   of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 

plaintiff's  assignor  duly  assigned,  transferred  and 

set  over  unto  plaintiff  the  said  claim  and  demand  of 

plaintiff's  assignor  for  the  recovery  of  said  exces- 
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sive  charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitu- 
tion of  California  to  charge  less  for  the  longer  than 
for  the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all-times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [113] 

Cause  of  Action  No.  114. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 
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II. 

That  defendant  is,  and  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
was  a  common  carrier  of  persons  and  property 
within  the  State  of  California,  and  at  all  said  times 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  10  day  of  November,  1911,  at  the  said 
point  of  shipment,  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
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40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/2 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to  wit, 
on  the  14  day  of  November,  1911,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $144.00;  that  said  property  was  covered 
by  defendant's  w^aybill  No.  1312 ;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 
That  prior  to  the  commencement  of  this  action 
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plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitu- 
tion of  California  to  charge  less  for  the  longer  than 
for  the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [114] 

Cause  of  Action  No.  115. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
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California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

IL 

That  defendant  is,  and  all  times  herein  mentioned 
was,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Kentucky. 
That  at  all  times  herein  mentioned  said  defendant 
was  a  common  carrier  of  persons  and  property 
within  the  State  of  California,  and  at  all  said  times 
was  engaged  in  the  occupation  of  transporting  for 
hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco,  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles,  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery ;  that  said  City  of  Los  Angeles  is  more  dis- 
tant from  said  point  of  shipment  than  said  station  of 
delivery ;  that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  conunon  carrier  of 
persons  and  property  by  said  railroad;  that  said 
railroad  is  entirely  within  the  State  of  California. 

IV. 

That  on  the  4  day  of  May,  1912,  at  the  said 
point  of  shipment.  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
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point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of  ship- 
ment to  the  said  City  of  Los  Angeles  the  sum  of  271/0 
cents  per  hundred  pounds;  that  in  order  to  obtain 
the  possession  and  delivery  of  said  property  so  trans- 
ported by  said  defendant,  and  at  the  time  of  the  de- 
livery of  said  property  to  plaintiff's  assignor,  to 
wit,  on  the  6  day  of  May,  1912,  said  plaintiff's 
assignor  was  compelled  to  pay  and  did  pay  to  said 
defendant  the  said  charges  so  demanded  by  defend- 
ant for  the  transportation  of  said  property,  to  wit, 
the  sum  of  $144.00;  that  said  property  was  covered 
by  defendant's  waybill  No.  423;  that  the  said  pay- 
ment so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $34.00  (herein- 
after called  said  excessive  charge)  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 
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V. 

That  prior  to  tlie  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  exces- 
sive charge.  That  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  defendant  that  de- 
fendant pay  to  plaintiff,  as  the  assignee  of  said  plain- 
tiff's assignor,  the  amount  of  said  excessive  charge. 
That  defendant  has  not  paid  the  same  or  any  part 
thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter 
distances  for  the  transportation  of  property;  that 
said  railroad  commission  has  never  prescribed  that 
defendant  might  in  any  case  whatsoever  be  relieved 
to  any  extent  from  the  prohibition  of  the  constitu- 
tion of  California  to  charge  less  for  the  longer  than 
for  the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [115] 

Cause  of  Action  No.  116. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
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that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district, 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  deliv- 
ery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of  de- 
livery; that  at  all  times  herein  mentioned  said  de- 
fendant was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad ;  that  said  railroad 
is  entirely  within  the  State  of  California. 

IV. 

That  on  the  19  day  of  January,  1912,  at  the  said 
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point  of  shipment,  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  deliv- 
ery, 40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified  plain- 
tiff's assignor  that  said  property  was  ready  for  deliv- 
ery; that  defendant  then  and  there  demanded  that 
plaintiff's  assignor  pay  to  defendant  for  the  transpor- 
tation of  said  property  from  said  point  of  shipment 
to  said  station  of  delivery  the  sum  of  36  cents  per 
hundred  pounds;  that  at  said  time,  and  at  all  times  in 
this  paragraph  mentioned,  defendant  charged  for  the 
transportation  in  the  same  direction  of  the  same 
class  of  property  from  said  point  of  shipment  to  the 
said  City  of  Los  Angeles,  the  sum  of  271/2  cents  per 
hundred  pounds;  that  in  order  to  obtain  the  posses- 
sion and  delivery  of  said  property  so  transported  by 
said  defendant^  and  at  the  time  of  the  delivery  of 
said  property  to  plaintiff's  assignor,  to  wit,  on  the 
24  day  of  January,  1912,  said  plaintiff's  assignor  was 
compelled  to  pay  and  did  pay  to  said  defendant  the 
said  charges  so  demanded  by  defendant  for  the 
transportation  of  said  property,  to  wit,  the  sum  of 
$144.00;  that  said  property  was  covered  by  defend- 
ant's waybill  No.  1770;  that  the  said  payment  so 
made,  and  the  said  charges  so  exacted  by  defendant 
exceeded  by  the  sum  of  $34.00  (hereinafter  called 
said  excessive  charge)  the  charge  then  made  by  de- 
fendant for  the  transportation  in  the  same  direction 
of  the  same  amount  and  class  of  property  from  the 
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said  point  of  shipment  to  the  said  City  of  Los  An- 
geles. 

V. 
That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 
That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [116] 
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Cause  of  Action  No.  117. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  Taws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
erty within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  deliv- 
ery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of  de- 
livery; that  at  all  times  herein  mentioned  said   de- 
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fendant  was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  railroad 
is  entirely  within  the  State  of  California. 

IV. 
That  on  the  4  day  of  November,  1911,  at  the  said 
point  of  shipment,  Western  Building  Material  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Madary's  Planing  Mill,  here- 
inafter called  plaintiff's  assignor,  at  said  station  of 
delivery,  11,680  pounds  of  lathes;  that  said  defend- 
ant transported  said  property  from  said  point  of 
shipment  to  said  station  of  delivery,  and  thereupon 
notified  plaintiff's  assignor  that  said  property  was 
ready  for  delivery;  that  defendant  then  and  there  de- 
manded that  plaintiff's  assignor  pay  to  defendant  for 
the  transportation  of  said  property  from  said  point 
of  shipment  to  said  station  of  delivery  the  sum  of  47 
cents  per  hundred  pounds;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
421/2  cents  per  hundred  pounds;  that  in  order  to  ob- 
tain the  possession  and  delivery  of  said  property  so 
transported  by  said  defendant,  and  at  the  time  of 
the  delivery  of  said  property  to  plaintiff's  assignor, 
to  wit,  on  the  6  day  of  November,  1911,  said  plain- 
tiff's assignor  was  compelled  to  pay  and  did  pay  to 
said  defendant  the  said  charges  so  demanded  by  de- 
fendant for  the  transportation  of  said  property,  to 
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wit,  the  sum  of  $54.90;  that  said  property  was  cov- 
ered by  defendant's  waybill  No.  4098;  that  the  said 
payment  so  made,  and  the  said  charges  so  exacted  by 
defendant  exceeded  by  the  sum  of  $5.26  (hereinafter 
called  said  excessive  charge)  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same 
direction  of  the  same  amount  and  class  of  property 
from  the  said  point  of  shipment  to  the  said  City  of 
Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  a  longer  than 
for  the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [117] 
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Cause  of  Action  No.  118. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California; 
that  its  principal  place  of  business  is,  and  at  all  times 
herein  mentioned  was,  in  the  Northern  District  of 
California;  that  plaintiff  is  and  at  all  times  was  a 
resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said  de- 
fendant was  a  common  carrier  of  persons  and  prop- 
ert}^  within  the  State  of  California,  and  at  all  said 
times  was  engaged  in  the  occupation  of  transporting 
for  hire  persons  and  property  by  railroad  within  said 
State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called  the 
point  of  shipment,  to  the  City  of  Los  Angeles  in  said 
State,  which  railroad  from  said  point  of  shipment  to 
said  City  of  Los  Angeles  passes  through  the  station 
of  Fresno,  hereinafter  called  the  station  of  deliv- 
ery; that  said  City  of  Los  Angeles  is  more  distant 
from  said  point  of  shipment  than  said  station  of  de- 
livery; that  at  all  times  herein  mentioned  said   de- 
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fendant  was  engaged  in  the  occupation  of  transport- 
ing for  hire  persons  and  property  by  said  railroad, 
and  at  all  said  times  was  a  common  carrier  of  per- 
sons and  property  by  said  railroad;  that  said  railroad 
is  entirely  within  the  State  of  California. 

IV. 
That  on  the  22  day  of  March,  1912,  at  the  said 
point  of  shipment,  Geo.  H.  Tay  Co.  delivered  to 
defendant  for  transportation  from  said  point  of 
shipment  to  Valley  Foundry  &  Machine  Works,  here- 
inafter called  plaintiff's  assignor,  at  said  station  of 
delivery,  24,000  pounds  of  steel  pulleys  &  bushings ; 
that  said  defendant  transported  said  property  from 
said  point  of  shipment  to  said  station  of  delivery,  and 
thereupon  notified  plaintiff's  assignor  that  said  prop- 
erty was  ready  for  delivery;  that  defendant  then 
and  there  demanded  that  plaintiff's  assignor  pay  to 
defendant  for  the  transportation  of  said  property 
from  said  point  of  shipment  to  said  station  of  deliv- 
ery the  sum  of  SS'i/o  cents  per  hundred  pounds ;  that 
at  said  time,  and  at  all  times  in  this  paragraph  men- 
tioned, defendant  charged  for  the  transportation  in 
the  same  direction  of  the  same  class  of  property  from 
said  point  of  shipment  to  the  said  City  of  Los  An- 
geles the  sum  of  30  cents  per  hundred  pounds;  that 
in  order  to  obtain  the  possession  and  delivery  of  said 
property  so  transported  by  said  defendant,  and  at 
the  time  of  the  delivery  of  said  property  to  plain- 
tiff's assignor,  to  wit,  on  the  23d  day  of  March,  1912, 
said  plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  property, 
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to  wit,  the  sum  of  $80.40;  that  said  property  was 
covered  by  defendant's  waybill  No.  28,569;  that  the 
said  payment  so  made,  and  the  said  charges  so  ex- 
acted by  defendant  exceeded  by  the  sum  of  $8.40 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and 
set  over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

VI. 

That  defendant  has  never  been  in  any  case  author- 
ized by  the  railroad  commission  of  the  State  of  Cali- 
fornia to  charge  less  for  longer  than  for  shorter  dis- 
tances for  the  transportation  of  property ;  that  said 
railroad  commission  has  never  prescribed  that  de- 
fendant might  in  any  case  whatsoever  be  relieved  to 
any  extent  from  the  prohibition  of  the  constitution 
of  California  to  charge  less  for  the  longer  than  for 
the  shorter  haul. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  w^as,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
California.     [118] 
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Cause  of  Action  No.  119. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was 
a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  w^as  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
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defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at  all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 
That  on  the  6  day  of  March,  1912,  at  the  said 
point  of  shipment,  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  w^as  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds ;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
2714  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  8  day  of  March,  1912,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
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erty,  to  wit,  the  sum  of  $144.00;  that  said  property 
was  covered  by  defendant's  waybill  No.  515;  that 
the  said  payment  so  made,  and  the  said  charges  so 
exacted  by  defendant  exceeded  by  the  sum  of  $34.00 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in 
the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 

V. 

That  prior  to  the  commencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
of  California.     [119] 

Cause  of  Action  No.  120. 

For  another,  further  and  separate  cause  of  action 
against  said  defendant  said  plaintiff  alleges : 

I. 

That  plaintiff  is,  and  at  all  times  herein  mentioned 
was,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California ; 
that  its  principal  place  of  business  is,  and  at  all 
times  herein  mentioned  was,  in  the  Northern  District 
of  California;  that  plaintiff  is  and  at  all  times  was 
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a  resident  of  said  district. 

II. 

That  defendant  is,  and  at  all  times  herein  men- 
tioned was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ken- 
tucky. That  at  all  times  herein  mentioned  said 
defendant  was  a  common  carrier  of  persons  and 
property  within  the  State  of  California,  and  at  all 
said  times  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  railroad 
within  said  State. 

III. 

That  said  defendant  operates,  and  at  all  times 
herein  mentioned  operated,  a  railroad  from  the  City 
of  San  Francisco  in  said  State,  hereinafter  called 
the  point  of  shipment,  to  the  City  of  Los  Angeles  in 
said  State,  which  railroad  from  said  point  of  ship- 
ment to  said  City  of  Los  Angeles  passes  through  the 
station  of  Fresno,  hereinafter  called  the  station  of 
delivery;  that  said  City  of  Los  Angeles  is  more 
distant  from  said  point  of  shipment  than  said  station 
of  delivery;  that  at  all  times  herein  mentioned  said 
defendant  was  engaged  in  the  occupation  of  trans- 
porting for  hire  persons  and  property  by  said  rail- 
road, and  at. all  said  times  was  a  common  carrier  of 
persons  and  property  by  said  railroad ;  that  said  rail- 
road is  entirely  within  the  State  of  California. 

IV. 

That  on  the  29  day  of  September,  1912,  at  the  said 
point  of  shipment,  North  American  Mercantile  Co. 
delivered  to  defendant  for  transportation  from  said 
point  of  shipment  to  Kamikawa  Bros.,  hereinafter 
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called  plaintiff's  assignor,  at  said  station  of  delivery, 
40,000  pounds  of  rice;  that  said  defendant  trans- 
ported said  property  from  said  point  of  shipment  to 
said  station  of  delivery,  and  thereupon  notified 
plaintiff's  assignor  that  said  property  was  ready  for 
delivery;  that  defendant  then  and  there  demanded 
that  plaintiff's  assignor  pay  to  defendant  for  the 
transportation  of  said  property  from  said  point  of 
shipment  to  said  station  of  delivery  the  sum  of  36 
cents  per  hundred  pounds;  that  at  said  time,  and  at 
all  times  in  this  paragraph  mentioned,  defendant 
charged  for  the  transportation  in  the  same  direction 
of  the  same  class  of  property  from  said  point  of 
shipment  to  the  said  City  of  Los  Angeles  the  sum  of 
273/9  cents  per  hundred  pounds;  that  in  order  to 
obtain  the  possession  and  delivery  of  said  property 
so  transported  by  said  defendant,  and  at  the  time 
of  the  delivery  of  said  property  to  plaintiff's  as- 
signor, to  wit,  on  the  2  day  of  October,  1912,  said 
plaintiff's  assignor  was  compelled  to  pay  and  did 
pay  to  said  defendant  the  said  charges  so  demanded 
by  defendant  for  the  transportation  of  said  prop- 
erty, to  wit,  the  sum  of  $144.00;  that  said  property 
was  covered  by  defendant's  waybill  No.  3837;  that 
the  said  payment  so  made,  and  the  said  charges  so 
exacted  by  defendant  exceeded  by  the  sum  of  $34.00 
(hereinafter  called  said  excessive  charge)  the  charge 
then  made  by  defendant  for  the  transportation  in 
the  same  direction  of  the  same  amount  and  class  of 
property  from  the  said  point  of  shipment  to  the  said 
City  of  Los  Angeles. 
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V. 

That  prior  to  the  conunencement  of  this  action 
plaintiff's  assignor  duly  assigned,  transferred  and  set 
over  unto  plaintiff  the  said  claim  and  demand  of 
plaintiff's  assignor  for  the  recovery  of  said  excessive 
charge.  That  prior  to  the  commencement  of  this 
action  plaintiff  demanded  of  defendant  that  defend- 
ant pay  to  plaintiff,  as  the  assignee  of  said  plaintiff's 
assignor,  the  amount  of  said  excessive  charge.  That 
defendant  has  not  paid  the  same  or  any  part  thereof. 

That  plaintiff's  assignor  is,  and  at  all  times  herein 
mentioned  was,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California.     [120] 

WHEREFORE,  plaintiff  prays  judgment  against 
defendant  for  the  sum  of  three  thousand  and  ninety- 
six  and  65/100  dollars  ($3096.65) ;  for  interest  on 
each  excessive  charge  at  the  rate  of  seven  per  cent 
per  annum  from  the  date  of  payment  thereof  to  date ; 
and  for  its  costs  of  suit. 
HOEFLER,  COOK,  HARWOOD  &  MORRIS, 

Attorneys  for  Plaintiff. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

P.  R.  Thompson,  being  duly  sworn,  deposes  and 
says:  That  he  is  an  officer,  to  wit,  the  secretary  of 
California  Adjustment  Company,  a  corporation,  the 
plaintiff  in  the  above-entitled  action;  that  he  has 
read  the  foregoing  complaint  and  knows  the  contents 
thereof  and  that  the  same  is  true  of  his  own  knowl- 
edge. 

P.  R.  THOMPSON. 
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Subscribed  and  sworn  to  before  me  this  14tli  day  of 
January,  1913. 

[Seal]  W.  H.  PYBURN. 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed]:  Filed  January  14tb,  1913.  W.  B. 
Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[121] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC   COMPANY,  a  Corpora- 
tion, 

Defendant. 

Answer. 

Now  comes  Southern  Pacific  Company,  defendant 
in  the  above-entitled  action,  and  answering  plaintiff 's 
complaint  filed  herein  admits,  denies  and  avers  as 
follows : 

I. 

Defendant  admits  that  at  all  times  in  the  com- 
plaint mentioned  it  was  a  common  carrier  of  persons 
and  property  by  steam  railroad  from  the  City  of 
San  Francisco  in  the  State  of  California  to  the  City 
of  Los  Angeles,  in  the  State  of  California,  its 
rail  line  passing  through  the  points  referred  to  in 
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the  complaint  as  stations  of  delivery,  and   that   it 
was  also  such  common  carrier  by  rail  from  said  City 
of  Los  Angeles  to  said  City  of  San  Francisco  through 
said  stations  of  delivery.     Defendant  denies  that  its 
railroad  is  entirely  within  the  State  of  California, 
and  ill  that  behalf  alleges  that  its  said  railroad  line 
between  the  City  of  San  Francisco  and  the  City  of  Los 
Angeles  forms,  and  at  all  times  stated  in  said  com- 
plaint formed,  a  component,  integral  and  essential 
part  of  an  interstate  system  of  steam  railroads,  con- 
nected one  with    the    other,  acquired,  held,     [122] 
maintained  and  operated  by  said  defendant  as  a  unit 
and  as  an  interstate  system  for  the  transportation  of 
freight  and  passengers  in  interstate  and  intrastate 
commerce  within  the  States  of  Oregon,  California, 
Nevada,  Utah,  Arizona  and  New  Mexico,  and  as  a 
system  for  the  transportation  of  freight  and  passen- 
gers in  interstate  commerce  between  and  among  said 
last-named  States  and  each  and  all  of  them. 

11. 
Answering  the  allegations  of  paragraph  IV  of 
each  of  plaintiff's  separately  stated  causes  of  action 
to  the  effect  that  plaintiff's  assignors  were  compelled 
to  pay  said  charges,  defendant  denies  that  plaintiff's 
assignors  were  compelled  to  pay  said  charges,  and 
in  this  behalf  defendant  avers  that  said  charges 
were  paid  by  said  plaintiff's  assignors  without  pro- 
test. In  this  behalf  defendant  admits,  in  relation 
to  the  charges  referred  to  in  paragraphs  IV  of  causes 
of  actions  1  to  57  both  inclusive,  66,  67,  75  to  85,  both 
inclusive,  and  89  to  120,  both  inclusive,  that  it  would 
not  have  delivered  said  property  to  plaintiff's  as- 
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signers  if  said  charges  demanded  by  defendant  had 
not  been  paid;  and  defendant  admits  in  relation  to 
the  charges  referred  to  in  paragraphs  IV  of  causes 
of  action  58  to  65,  both  inclusive,  68  to  74,  both  in- 
clusive, and  86  to  88,  both  inclusive,  that  it  would  not 
have  transported  said  property  if  said  charges  de- 
manded by  defendant  had  not  been  paid. 

III. 
Defendant  denies  that  any  charge  collected  by  it 
for  the  transportation  of  the  property  described  in 
paragraph  IV  of  each  of  plaintiff's  separately  stated 
causes  of  action  was  in  excess  of  the  charge  then 
made  by  defendant  for  the  transportation  in  the 
same  direction  of  the  same  class  of  property  from 
said  points  of  shipment  either  to  the  City  of  Los  An- 
geles, or  to  the  City  of  San  Francisco,  it  being  the 
intent  of  this  denial  to  admit  that  [123]  the 
charges  so  collected  by  defendant  for  the  transpor- 
tation of  said  property  exceeded  by  the  amounts  al- 
leged in  each  separately  stated  cause  of  action  the 
charges  then  made  by  defendant  for  the  transpor- 
tation in  the  same  direction  from  the  point  of  ship- 
ment either  to  the  City  of  Los  Angeles  or  the  City 
of  San  Francisco  of  property  of  the  same  kind  and 
physical  characteristics  and  described  as  the  same 
class  in  the  rate  sheets  and  tariffs  of  defendant; 
but  to  deny  that  said  property  then  transported  from 
said  points  of  shipment  either  to  the  City  of  Los 
Angeles  or  the  City  of  San  Francisco  is  of  the  same 
class  as  the  property  transported  from  the  points  of 
shipment  upon  w^hich  said  charges  were  collected, 
as  alleged  in  the  complaint,  because  of  the  fact  that 
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the  charges  then  made  by  defendant  for  the  trans- 
portation from  San  Francisco  to  Los  Angeles,  or 
from  Los  Angeles  to  San  Francisco,  of  property  of 
the  same  kind  and  physical  characteristics  and  de- 
scribed as  the  same  class  in  the  rate  sheets  and  tar- 
iffs of  defendant  as  that  transported  by  defendant, 
as  stated  in  the  complaint,  to  points  between  San 
Francisco  and  Los  Angeles  were  forced  down  and 
controlled  by  actual  competition  by  w^ater  between 
San  Francisco  and  Los  Angeles;  and  that  for  this 
reason  the  property  transported  by  defendant  as 
alleged  in  the  complaint  was  not  property  of  the 
same  class  as  the  property  on  which  lower  through 
rates  from  San  Francisco  to  Los  Angeles  or  from 
Los  Angeles  to  San  Francisco  were  then  charged  by 
defendant. 

IV. 

Defendant  denies  that  it  has  never  been  in  any 
case  authorized  by  the  Railroad  Commission  of  the 
State  of  California  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportation  of  prop- 
erty; and  in  that  behalf  alleges  that  in  each  case 
stated  in  said  complaint  where  for  the  transporta- 
tion of  property  it  charged  more  for  the  shorter 
distance  than  for  the  longer  distance,  in  the  same 
direction,  of  the  same  amount  [124]  and  class  of 
property,  it  had  been  expressly  so  authorized  to  do 
by  said  Railroad  Commission. 

V. 

Defendant  denies  that  said  Railroad  Commission 
of  the  State  of  California  has  never  prescribed  that 
defendant  might,  in  any  case  whatsoever,  be  relieved 
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to  any  extent  from  the  prohibition  of  the  Constitu- 
tion )of  the  State  of  California  to  charge  less  for 
the  longer  than  for  the  shorter  haul,  and  in  that  be- 
half alleges  that  in  the  case  of  all  of  the  shipments 
described  in  said  complaint  as  having  moved  or  hav- 
ing been  delivered  after  October  10,  1911,  the  said 
Eailroad  Commission  had  prescribed,  by  an  order 
duly  given  and  made,  that  the  defendant  might  be 
relieved  from  the  prohibition  of  the  Constitution  of 
California  against  charging  less  for  the  longer  than 
for  the  shorter  haul. 

VI. 

Defendant  denies  that  any  charge  collected  by  it 
as  alleged  in  paragraph  IV  of  each  of  plaintiff's 
separately  stated  causes  of  action  exceeded  by  any 
amount  whatsoever  the  charge  then  made  by  defend- 
ant for  the  transportation  in  the  same  direction  of 
the  same  class  of  property  from  the  City  of  Los 
Angeles  to  the  City  of  San  Francisco,  or  from  the 
City  of  San  Francisco  to  the  City  of  Los  Angeles 
The  words  "class  of  property,"  used  in  this  denial, 
are  used  in  the  same  sense  as  they  are  used  in  and 
explained  by  paragraph  III  of  this  answer. 

FOR  A  FIRST  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  at  all  the  times 
mentioned  in  said  complaint  it  was  operating  and 
now  operates  a  steam  railroad  for  the  transportation 
of  freight  and  passengers  between  the  City  of  San 
Francisco  and  the  City  of  Los  Angeles,  which  said 
railroad  passed  and  passes  through  the  points  called 
by  the  complainant  "intermediate."  [125]  That 
the  City  of  San  Francisco  is  and  at  all  the  times 
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mentioned  in  said  complaint  was  situated  on  tide- 
water, and  that  defendant's  freight  terminal  in  the 
City  of  Los  Angeles  is  and  at  all  the  times  mentioned 
in  said  complaint  was  situated  within  a  compara- 
tively short  distance  from  tide-water,  and  connected 
therewith  by  rail  so  that  common  carriers  by  water 
competed  freely  with  defendant  in  the  carriage  of 
freight  between  San  Francisco  and  the  City  of  Los 
Angeles,  of  each  and  all  of  the  properties  and  com- 
modities described  in  paragraph  IV  of  each  of  plain- 
tiff's separately  stated  causes  of  action.  That  the 
effect  of  such  competition  by  said  water  carriers  is, 
and  w^as  at  all  the  times  in  said  complaint  stated,  to 
hold  down  through  rates  by  rail  between  San  Fran- 
cisco and  Los  Angeles,  on  all  of  the  property  and 
commodities  referred  to  in  plaintiff's  complaint,  and 
to  compel  defendant  to  establish  and  maintain  such 
through  rates  in  competition  with  said  w^ater  car- 
riers and  at  less  than  a  reasonable  rate  for  the  ser- 
vice performed.  That  the  intermediate  rates  main- 
tained by  said  defendant  out  of  San  Francisco  to- 
ward Los  Angeles  by  rail,  and  out  of  Los  Angeles 
and  toward  San  Francisco  by  rail,  being  the  rates 
charged  and  collected  as  alleged  in  plaintiff's  com- 
plaint, were  and  are  reasonable  rates  for  the  service 
performed,  and  that  to  reduce  said  intermediate 
rates  so  as  to  comply  with  Section  21  of  Article  XII 
of  the  Constitution  of  California,  as  the  same  existed 
from  1879  until  October  10,  1911,  or  so  as  to  comply 
with  said  Section  21  as  amended  October  10,  1911, 
would  require  defendant  to  establish  such  interme- 
diate rates  at  less  than  a  reasonable  compensation 
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for  the  services  performed,  and  would  deprive  it 
of  its  property  without  due  process  of  law,  and 
would  deprive  it  of  the  equal  protection  of  the  law, 
and  would  compel  defendant  to  devote  its  property  to 
public  use  at  less  than  a  reasonable  return  on  the 
fair  value  of  its  property  so     [126]     devoted. 

FOR  A  SECOND  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  Section 
21,  Article  XII,  California  Constitution,  as  the  same 
existed  from  the  year  1879  to  October  10,  1911,  is 
violative  of  the  Constitution  of  the  United  States, 
in  that,  by  attempting  to  fix  rates  without  a  hearing 
it  deprives  railroad  carriers  of  due  process  of  law; 
that  if  defendant  herein  is  compelled  by  final  judg- 
ment herein  to  refund  to  plaintiff,  on  account  of 
the  shipments  described  in  plaintiff's  complaint  as 
having  moved  or  having  been  delivered  prior  to  Oc- 
tober 10,  1911,  all  or  any  of  the  sums  claimed  by 
plaintiff  to  be  excessive  charges  thereon,  the  effect 
and  operation  of  said  Section  21,  Article  XII,  Cali- 
fornia Constitution,  will  be  to  have  arbitrarily  es- 
tablished said  forced  and  compelled  rates  as  interme- 
diate rates  against  defendant,  without  due  process  of 
law. 

FOR  A  THIRD  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  if  said  Section  21, 
Article  XII,  California  Constitution,  required  the 
delivery  of  the  goods  mentioned  in  the  complaint 
at  the  stations  of  delivery  therein  mentioned,  at 
charges  not  exceeding  the  charges  for  the  transporta- 
tion of  the  same  property  in  the  same  direction  to 
said  Los  Angeles  and  San  Francisco,  respectively, 
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it  is  violative  of  the  Constitution  of  the  United 
States  in  that,  if  enforced  as  to  any  or  all  of  plain- 
tiff's separately  stated  causes  of  action,  it  would  de- 
prive the  defendant  of  the  equal  protection  of  the 
law  b}^  denying  it  the  right  to  meet  the  competition 
of  carriers  hy  water,  which  forces  defendant's 
through  rates  between  San  Francisco  and  Los  An- 
geles below  a  reasonable  basis,  as  pleaded  in  defend- 
ant's first  further  and  separate  defense  herein. 
[127] 

FOR  A  FOURTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  as  to  the 
shipments  specified  in  plaintiff's  separately  stated 
causes  of  action,  that  moved  or  were  delivered  prior 
to  October  10, 1911,  the  rates  collected  for  the  trans- 
portation of  each  and  all  of  them  were  rates  estab- 
lished by  the  Railroad  Commission  of  the  State  of 
California,  pursuant  to  Section  22,  Article  XII,  of 
the  Constitution  of  the  State  of  California,  as  it  ex- 
isted from  1879  to  October  10,  1911 ;  and  said  rates 
were  at  the  time  of  their  collection  and  are  now  con- 
clusively just  and  reasonable. 

FOR  A  FIFTH  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  the  through  rates 
on  defendant's  line  of  railroad  from  San  Francisco 
to  Los  Angeles,  and  from  Los  Angeles  to  San  Fran- 
cisco, on  the  same  kinds  and  quantities  of  property 
as  those  alleged  by  plaintiff  to  have  been  transported 
by  defendant  as  stated  in  plaintiff's  complaint  to 
points  intermediate  San  Francisco  and  Los  Angeles^ 
were  forced  down  and  compelled  by  an  actual  com- 
petition with  carriers  by  water  between  San  Fran- 
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Cisco  and  Los  Angeles,  and  that  therefore  the  prop- 
erty transported  by  defendant  to  the  points  inter- 
mediate San  Francisco  and  Los  Angeles,  as  alleged 
in  said  complaint,  was  not  property  of  the  same  class 
as  property  of  the  same  physical  character  and  com- 
mercially called  by  the  same  name,  on  which  lower 
through  rates  of  transportation  by  rail  between  San 
Francisco  and  Los  Angeles  were  offered  by  defend- 
ant. 

FOR  A  SIXTH  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  Section  71  of  the 
Public  Utilities  Act  of  the  State  of  California,  ap- 
proved December  23,  1911,  and  effective  March  23, 
1912,  being  Chapter  14  of  the  Statutes  of  California 
of  the  Special  Session  of  1911,  provides  as  fol- 
lows:    [128] 

"(a)  When  complaint  has  been  made  to  the 
commission  concerning  any  rate,  fare,  toll, 
rental  or  charge  for  any  product  or  commodity 
furnished  or  service  performed  by  any  public 
utility,  and  the  commission  has  found,  after  in- 
vestigation, that  the  public  utility  has  charged 
an  excessive  or  discriminatory  amomit  for  such 
product,  commodity  or  service,  the  commission 
may  order  that  the  public  utility  make  due  repa- 
ration to  the  complainant  therefor,  with  interest 
from  the  date  of  collection;  provided,  no  dis- 
crimination will  result  from  such  reparation. 

(b)  If  the  public  utility  does  not  comply 
with  the  order  for  the  payment  of  reparation 
within  the  time  specified  in  such  order,  suit  may 
be  instituted  in  any  court  of  competent  jurisdic- 
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tion  to  recover  the  same.     All  complaints  con- 
cerning   excessive    or    discriminatory    charges 
shall  be  filed  mth  the  commission   within   two 
years  from  the  time  the  cause  of  action  accrues, 
and    the    petition  for  the  enforcement    of    the 
order  shall  be  filed  in  the  court  within  one  year 
from  the  date  of  the  order  of  the  commission. 
The  remedy  in  this  section   provided    shall    be 
cumulative  and  in  addition  to  any  other  remedy 
or  remedies  in  this  act  provided  in  case  of  fail- 
ure of  a  public  utility  to  obey  an  order  or  deci- 
sion of  the  commission." 
That  neither  plaintiff  nor  any  of  its  assignors,  nor 
any  person  for  or  on  behalf  of  plaintiff  or  any  of  its 
assignors,  has  at  any  time  applied  to  the  Railroad 
Commission  of  the  State  of  California  for  an  order  of 
reparation  under  the  provisions  of  said  section,  re- 
specting any  one, or  more  or  all  of  the  shipments  de- 
scribed in  plaintiff's  separately  stated  causes  of  ac- 
tion, and  that  therefore  each  of  plaintiff's  causes  of 
action  as  separately  stated  is  barred  by  the  provi- 
sions of  said  Public  Utilities  Act,  and  this  court  has 
no  jurisdiction  to  give  judgment  in  plaintiff's  favor 
for  the  whole  or  any  part  of  all  or  any  of  plaintiff's 
causes  of  action. 

FOR  A  SEVENTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  as  to  each 
and  all  of  the  shipments  referred  to  in  plaintiff's 
separately  stated  causes  of  action,  which  moved  or 
were  delivered  after  October  10,  1911,  the  Railroad 
Commission  of  the  State  of  California,  pursuant  to 
Section  21,  Article  XII,  California  Constitution,  as 
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amended  October  10,  1911,  authorized  defendant, 
after  investigation,  to  charge  more  for  the  shorter 
[129]  distance  to  the  point  intermediate  San  Fran- 
cisco and  Los  Angeles  to  which  such  shipment  was 
transported  than  for  the  longer  distance  in  the  same 
direction. 

FOR  AN  EIGHTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  as  to  each 
and  all  of  the  shipments  mentioned  in  plaintiff's 
complaint,  which  moved  or  were  delivered  after  Oc- 
tober 10,  1911,  the  rates  charged  and  collected 
thereon  by  defendant  were  rates  which,  prior  to  Oc- 
tober 10,  1911,  had  been  established  by  the  Railroad 
Commission  of  the  State  of  California,  and  had  not 
at  the  time  of  their  collection  as  aforesaid  been  in 
any  manner  changed. 

FOR  A  NINTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  as  to 
all  of  the  shipments  mentioned  in  plaintiff's 
complaint,  which  moved  or  were  delivered  prior 
to  October  10,  1911,  the  rate  charged  and  col- 
lected for  each  of  said  shipments,  as  alleged  in 
said  complaint,  was  the  rate  published  by  said 
defendant  and  established  by  the  Railroad  Commis- 
sion of  the  State  of  California,  and  as  to  said  rates 
and  each  of  them  there  is  applicable  Section  40  of  an 
act  of  the  Legislature  of  the  State  of  California,  ap- 
proved March  19,  1909,  providing  for  the  organiza- 
tion of  the  Railroad  Commission  of  the  State  of  Cali- 
fornia, and  defining  its  powers  and  duties,  which 
said  section  provides : 

''In  all  actions  between  private  parties  and 
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transportation  companies  subject  to  the  provi- 
sions of  this  act,  in  respect  to  any  rate,  charge, 
order,  rule  or  regulation  published  as  required 
by  this  act,  the  published   rate,   charge,   order, 
rule  or  regulation  shall  be  deemed  to  be  just 
and  reasonable,  and  shall  not  be  open  to  contro- 
versy except  in  and  by  way  of  such  proceedings 
for  that  purpose  before  the  Commission  and  the 
courts  as  are  provided  for  in  this  act." 
That  said  Railroad  Commission  has  never  acted 
on  or  with  respect  to  the  rates  collected  by  defendant 
for  shipments  described  in  the  complaint  as  having 
moved  prior  to  October  10,  1911.     [130] 

FOR  A  TENTH  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  each  and  all  of  the 
payments  made  by  plaintiff's  assignors  to  the  defend- 
ant as  specified  and  set  forth  in  paragraph  IV  of 
each  of  plaintiff's  separately  stated  causes  of  action, 
were  made  under  the  following  circumstances: 

The  person,  firm  or  corporation  making  such  pay- 
ment in  each  case  paid  the  same  without  protest,  and 
the  amount  paid  by  him  to  the  defendant  as  alleged 
in  said  respective  causes  of  action  was  collected  by 
defendant  in  the  belief  that  it  was  the  lawful  rate. 
The  amount  collected  by  said  defendant  in  each  of 
said  cases  was  the  amount  specified  by  tariffs,  which 
as  to  the  shipments  that  moved  prior  to  October  10, 
1911,  had  been  established  by  the  Railroad  Commis- 
sion of  the  State  of  California,  and  as  to  the  ship- 
ments that  moved  after  October  10,  1911,  had  been 
established    by    said    Railroad    Commission.     The 
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amount  so  paid  was  in  each  case  no  more  than  a 
reasonable  compensation  for  the  service  performed 
by  the  defendant. 

FOR  AN  ELEVENTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  each  of  the 
rates  charged  and  collected  by  defendant  as  alleged 
in  plaintiff's  separately  stated  causes  of  action  was 
when  and  as  charged  and  collected  a  just  and  reason- 
able rate  for  the  service  performed. 

FOR  A  TWELFTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  the  rail- 
road over  which  the  shipments  referred  to  in  the  com- 
plaint were  transported  was  at  all  times  mentioned  in 
the  complaint  a  part  of  a  railroad  system  operated  by 
defendant  and  was  engaged  in  the  carriage  of  freight 
and  passengers  in  intrastate  and  interstate  com- 
merce. That  for  recovery  of  judgment  herein  plain- 
tiff relies  on  Section  21  of  Article  XII  of  the  Con- 
stitution of  California,  and  particularly  the  provi- 
sion thereof  [131]  known  as  the  Long  and  Short 
Haul  Clause.  That  the  effect  of  the  application  of 
said  clause  to  California  intrastate  shipments  on  de- 
fendant's  rail  line  between  San  Francisco  and  Los 
Angeles  would  have  been  at  all  times  mentioned  in 
the  complaint,  and  would  be.  now,  unduly  to  burden 
and  interfere  with  the  movement  of  freight  passing 
over  said  line  in  interstate  commerce,  by  subjecting 
it  to  a  higher  freight  rate  than  intrastate  freight  of 
the  same  class  and  character  moving  between  Los 
Angeles  and  San  Francisco  under  the  same  circum- 
stances said  result  would  be  brought  about  by 
reason  of  the  fact  that  the  through  rail  rates   for 
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freight  on  defendant's  line  between  San  Francisco 
and  Los  Angeles  were,  at  all  times  mentioned  in  the 
complaint  and  are  now,  compelled  to  be  lower  than 
reasonable  rail  rates  for  said  service  and  distance,  by 
actual  competition  by  carriers  by  water  between  San 
Francisco  and  Los  Angeles,  of  the  same  commodities. 
Defendant's  interstate  rail  rates  for  the  same  com- 
modities to  and  from  Arizona  and  New  Mexico  points 
on  defendant's  railroad  system  into  and  out  of  San 
Francisco  and  Los  Angeles  were  and  are  not  so  com- 
pelled, but  are  reasonable  rates  for  the  service  per- 
formed, and  therefore  to  apply  said  Long  and  Short 
Haul  Clause  between  San  Francisco  and  Los  Angeles 
would  be  to  subject  said  interstate  commerce  to  a 
greater  burden  than  intrastate  commerce  of  the  same 
character  between  San  Francisco  and  Los  Angeles, 
which  said  burden  would  be  undue  and  unjust. 

FOR  A  THIRTEENTH  FURTHER  AND 
SEPARATE  DEFENSE,  defendant  states  that 
neither  plaintiff  nor  any  of  its  assignors  suffered 
pecuniary  loss  or  damage  by  or  as  a  direct  result  of 
any  of  the  matters,  facts,  or  things  pleaded  in  plain- 
tiff's separately  stated  causes  of  action. 

WHEREFORE,  defendant  prays  judgment  that 
plaintiff  take  [132]  nothing  by  this  action,  and 
that  defendant  recover  its  costs  herein. 

HENLEY  C.  BOOTH, 
GEORGE  D.  SQUIRES, 
Attorneys  for  Defendant. 
WM.  F.  HERRIN, 
E.  W.  CAMP, 

Of  Counsel.     [133] 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

S.  N.  Bostwick,  being  first  duly  sworn,  deposes  and 
says:  I  am  an  officer,  to  wit.  Assistant  General 
Freight  Agent,  of  the  above-named  defendant,  and 
am  familiar  with  the  facts  upon  which  the  allegations 
and  denials  of  the  foregoing  answer  are  based.  I 
make  this  verification  on  behalf  of  said  defendant. 
I  have  read  the  foregoing  answer,  and  know  the  con- 
tents thereof,  and  the  same  is  true  of  my  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  in- 
formation or  belief,  and  as  to  such  matters  I  believe 
it  to  be  true. 

S.  N.  BOSTWICK. 

Subscribed  and  sworn  to  before  me  this  2d  day  of 
January,  1914. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California.     [134] 

Stipulation  [That  Answer  May  Stand  as  Answer  to 
each  Cause  of  Action,  etc.]. 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  attorneys  for  the  parties  to  the  above-entitled 
action,  that  the  foregoing  answer  may  stand  as  an 
answer  to  each  of  the  causes  of  action  separately 
stated  in  plaintiff 's  complaint  on  file  herein,  the  plain- 
tiff, however,  reserving  all  objections  as  to  the  suffi- 
ciency or  validity  of  any  one  or  more  or  all  of  the 
denials  and  allegations  in  the  foregoing  answer,  as  ap- 
plied to  any  one  or  more  or  all  of  plaintiff 's  separately 


348  Southern  Pacific  Company  vs. 

stated  causes  of  action,  and  reserving  all  objections 
as  to  the  sufficiency  or  validity  of  any  of  the  alleged 
further  and  separate  defenses  pleaded  in  said 
answer. 

Plaintiff  hereby  acknov^ledges  receipt  of  a  copy  of 
the  foregoing  answer. 

Dated  this  2d  day  of  January,  1914. 

HOEFLER,  COOK,  HARWOOD  &  MOR- 
RIS, 

Attorneys  for  Plaintiff. 
HENLEY  C.  BOOTH, 
GEORGE  D.  SQUIRES, 
Attorneys  for  Defendant. 
The  foregoing  stipulation  is  hereby  approved. 

WM.  C.  VAN  FLEET, 

Judge. 

[Endorsed]  :     Filed  Jan.  7,  1914.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [135] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Coii)ora- 
tion. 

Defendant. 
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Demurrer  to  Answer. 

Now  comes  California  Adjustment  Company  the 
plaintiff  in  the  above-entitled  action  and  demurs  to 
the  answer  of  defendant  on  file  herein  and  for  ground 
of  demurrer  specifies : 

I. 

That  said  answer  does  not  state  facts  sufficient  to 
constitute  a  defense  or  counterclaim. 

Said  plaintiff  demurs  to  the  first  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies. 

I. 

That  said  alleged  first  further  and  separate  defense 
does  not  state  facts  sufficient  to  constitute  a  defense 
or  counterclaim. 

Said  plaintiff  demurs  to  the  second  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies : 

I. 

That  said  alleged  second  further  and  separate 
defense  [136]  does  not  state  facts  sufficient  to 
constitute  a  defense  or  counterclaim. 

Said  plaintiff  demurs  to  the  third  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies : 

I. 

That  said  alleged  third  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim. 

Said  plaintiff  demurs  to  the  fourth  alleged  further  • 
and  separate  defense  set  forth  in  said  answer  and  for 
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ground  of  demurrer  specifies : 

I. 

That  said  alleged  fourth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim. 

Said  plaintiff  demurs  to  the  fifth  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies : 

I. 

That  said  alleged  fifth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim. 

Said  plaintiff  demurs  to  the  sixth  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies : 

I. 

That  said  alleged  sixth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a 
defense  or  counterclaim.     [137] 

Said  plaintiff  demurs  to  the  seventh  alleged 
further  and  separate  defense  set  forth  in  said 
answer  and  for  ground  of  demurrer  specifies : 

I. 

That  said  alleged  seventh  further  and  separate 
defense  does  not  state  facts  sufficient  to  constitute  a 
defense  or  counterclaim. 

Said  plaintiff  demurs  to  the  eighth  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies ; 

I. 

That  said  alleged  eighth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
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fense  or  counterclaim. 

Said  plaintiff  demurs  to  the  ninth  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies : 

I. 

That  said  alleged  ninth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim. 

Said  plaintiff  demurs  to  the  tenth  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies: 

I. 

That  said  alleged  tenth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim.     [138] 

Said  plaintiff  demurs  to  the  eleventh  alleged 
further  and  separate  defense  set  forth  in  said  answer 
and  for  ground  of  demurrer  specifies : 

I. 

That  said  alleged  eleventh  further  and  separate 
defense  does  not  state  facts  sufficient  to  constitute  a 
defense  or  counterclaim. 

Said  plaintiff  demurs  to  the  twelfth  alleged  further 
and  separate  defense  set  forth  in  said  answer  and  for 
ground  of  demurrer  specifies : 

I. 

That  said  alleged  twelfth  further  and  separate  de- 
fense does  not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim. 

Said  plaintiff  demurs  to  the  thirteenth  alleged 
further  and  separate  defense  set  forth  in  said  answer 
and  for  ground  of  demurrer  specifies : 
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I. 

Tliat  said  alleged  thirteenth  further  and  separate 
defense  does  not  state  facts  sufficient  to  constitute  a 
defense  or  counterclaim. 

WHEEEFORE,  plaintiff  prays  that  this  demur- 
rer be  sustained  and  that  plaintiff  be  awarded  judg- 
ment as  prayed  for  by  the  complaint. 

HOEFLER,  COOK,  HARWOOD  &  MOR- 
RIS, 

ALFRED  J.  HARWOOD, 
Attorneys  for  Plaintiff. 
Due  service  and  receipt  of  a  copy  of  the  within  De- 
murrer this  26th  day  of  February,  1914. 

HENLEY  C.  BOOTH, 
GEO.  D.  SQUIRES, 
Attorneys  for  Defendant. 

[Endorsed]  :  Filed  Feb.  26, 1914.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [139] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Notice   of   Motion     [to    Strike   Certain   Parts   of 
Answer,  etc.]. 

To  the  Defendant  in  the  Above-entitled  Action  and  to 
Messrs.  H.  C.  Booth  and  George  D.  Squires,  its 
Attorneys. 
You  and  each  of  you  will  please  take  notice  that  on 
Monday  the  second  day  of  March,  1914,  at  the  hour 
of  ten  o'clock  A.  M.  or  as  soon  thereafter  as  counsel 
can  be  heard,  the  plaintiff  will  move  the  Court  for  an 
order  striking  out  certain  parts  of  the  answer  of  the 
defendant  filed  herein,  a  copy  of  which  said  motion 
is  hereto  annexed  and  made  a  part  of  this  notice. 
Dated  February  26th,  1914. 

HOEFLEE,  COOK,  HARWOOD  &  MOR- 
RIS, 

ALFRED  J.  HARWOOD, 
Attorneys  for  Plaintiff.     [140] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC   COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Motion  to  Strike  Out  Parts  of  Answer. 

Now  comes  California  Adjustment  Company  the 
plaintiff  in  the  above-entitled  action  and  moves  the 
Court  for  an  order  striking  from  the  Answer  of  the 
defendant  herein  the  following  parts  thereof : 

1.  The  alleged  first  further  and  separate  defense 
set  forth  in  said  answer. 

2.  The  alleged  second  further  and  separate  de- 
fense set  forth  in  said  answer. 

3.  The  alleged  third  further  and  separate  defense 
set  forth  in  said  answer. 

4.  The  alleged  fourth  further  and  separate  de- 
fense set  forth  in  said  answer. 

5.  The  alleged  fifth  further  and  separate  defense 
set  forth  in  said  answer. 

6.  The  alleged  sixth  further  and  separate  de- 
fense set  forth  in  said  answer. 

7.  The  alleged  seventh  further  and  separate  de- 
fense set  forth  in  said  answer. 

8.  The  alleged  eighth  further  and  separate  de- 
fense set  forth  in  said  answer.     [141] 

9.  The  alleged  ninth  further  and  separate  defense 
set  forth  in  said  answer. 

10.  The  alleged  tenth  further  and  separate  de- 
fense set  forth  in  said  answer. 

11.  The  alleged  eleventh  further  and  separate  de- 
fense set  forth  in  said  answer. 

12.  The  alleged  twelfth  further  and  separate  de- 
fense set  forth  in  said  answer. 

13.  The  alleged  thirteenth  further  and  separate 
defense  set  forth  in  said  answer. 
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This  motion  is  made  upon  the  ground  that  said  so- 
called   separate  defenses   are,  and  each  of  them  is, 
sham  and  irrelevant,  and  is  based  upon  the  complaint 
of  plaintiff  and  the  said  answer  of  the  defendant. 
Dated  February  26th,  1914 

HOEFLER,   COOK,  HARWOOD  &  MOR- 
RIS, 

ALFRED  J.  HARWOOD, 
Attorneys  for  Plaintiff. 
Due  service  and  receipt  of  a  copy  of  the  within 
Notice  this  26th  day  of  February  is  hereby  admitted. 

HENLEY  C.  BOOTH, 
GEORGE  D.  SQUIRES, 
Attorneys  for  Defendant. 

[Endorsed]  :     Filed  Feb.  26, 1914.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [142] 


In  the  District  Court  of  the  United  States,  in  amd  for 
the  Northern  District  of  California 

No.  15,636. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 
SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 
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Waiver  of  Jury. 

The   parties  to   the  above-entitled   action   hereby 
waive  a  trial  by  jury. 
Dated  March  2d,  1914. 

HOEPLER,  COOK,  HARWOOD  &  MOR- 
RIS, 

Attorneys  for  Plaintiff, 
HENLEY  C.  BOOTH, 
GEO.  D.  SQUIRES, 
Attorneys  for  Defendant. 

[Endorsed]  :     Filed  March  2d,  1914.     Walter  B. 
Maling,  Clerk.     [143] 


At  a  stated  term,  to  wit,  the  November  term  A.  D. 
1914,  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  Northern  District  of 
California,  Second  Division,  held  at  the  court- 
room in  the  City  and  County  of  San  Francisco, 
on  Wednesday,  the  24'th  day  of  February,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  fifteen.  Present:  The  Honorable  WILL- 
IAM C.  VAN  FLEET,  District  Judge. 

No.  15,638. 

CALIFORNIA  ADJUSTMENT  CO. 

vs. 

SOUTHERN  PACIFIC  CO. 

Order  Sustaining  Demurrer  in  Part  and  Overruling 
Demurrer  in  Part. 

Plaintiff's    demurrer   to   answer   and   motion   to 
strike  out  parts  of  answer,  heretofore  heard  and  sub- 
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mitted  being  now  fully  considered  and  the  Court  hav- 
ing filed  its  memorandum  opinion  thereon,  it  was 
ordered  that  said  demurrer  be  and  the  same  is  hereby 
sustained  as  to  each  of  the  several  special  defenses 
other  than  the  seventh  special  defense  and  that  said 
demurrer  as  to  the  seventh  special  defense  be  and 
the  same  is  hereby  overruled.     [144] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California 

No.  15,638. 

CALIPOENIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Special  Findings  of  Fact  and  Conclusion  of  Law. 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  above-entitled  court,  Hon.  WIL- 
LIAM C.  VAN  FLEET,  Judge  thereof,  presiding, 
on  the  6th  day  of  May,  1915;  Alfred  J.  Harwood, 
Esq.,  appearing  as  attorney  for  plaintiff,  and  Henley 
C.  Booth,  Esq.,  one  of  the  attorneys  of  record  for  de- 
fendant, appearing  as  attorney  for  defendant. 

Said  action  was  tried  upon  the  issues  arising  from 
the  original  complaint  of  plaintiff  filed  herein,  and 
original  answer  of  defendant  filed  herein,  as  such  is- 
sues were  settled  by  the  order  of  this  court  sustain- 
ing the  demurrer  of  plaintiff  to  all  of  the  separately 
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stated  separate  defenses  contained  in  defendant's  an- 
swer, except  the  seventh  further  and  separate  de- 
fense contained  therein. 

Oral  and  documentary  evidence  was  introduced 
on  behalf  of  the  respective  parties,  and  the  evidence 
having  been  closed  the  cause  was  submitted  to  the 
Court  for  consideration  and  decision. 

Special  findings  of  fact  were  demanded  by  defend- 
ant prior  to  the  submission  of  said  cause. 

Whereupon,  said  Court,  being  fully  advised  in  the 
premises,  hereby  makes  its  special  findings  of  fact, 
and,  in  connection  [145]  with  the  admissions  of 
the  pleadings,  its  conclusion  of  law  thereon. 

FINDINGS  OF  FACT. 
I. 

That  it  is  not  true  as  alleged  in  paragraph  IV  of 
defendant's  answer  that  in  each  or  any  instance 
stated  in  the  complaint  where  for  the  transportation 
of  property  defendant  charged  more  for  the  shorter 
distance  than  for  the  longer  distance,  in  the  same 
direction,  of  the  same  amount  and  class  of  property, 
defendant  had  been  so  authorized  to  do  by  said  Rail- 
road Commission. 

II. 

It  is  not  true,  as  alleged  in  paragraph  V  of  defend- 
ant's answer,  that  in  the  case  of  all  or  any  of  the 
shipments  described  in  the  complaint  as  having 
moved  or  having  been  delivered  after  October  10, 
1911,  the  Railroad  Commission  of  the  State  of  Cali- 
fornia had  prescribed,  by  order  or  otherwise,  that  the 
defendant  might  be  relieved  from  the  prohibition  of 
the  Constitution  of  the  State  of  California  against 


California  Adjustment  Compajiy.  359 

charging  less  for  the  longer  than  for  the  shorter  haul. 
Nor  is  it  true,  that,  as  alleged  in  defendant's  seventh 
further  and  separate  defense  contained  in  its  answer, 
that  as  to  each  and  all  or  any  of  the  shipments  re- 
ferred to  in  plaintiff's  separately  stated  causes  of 
action,  which  moved  or  were  delivered  after  October 
10,  1911,  the  Railroad  Commission  of  the  State  of 
California,  pursuant  to  Section  21,  Article  XII  of  the 
Constitution  of  the  State  of  California,  as  amended 
October  10',  1911,  or  otherwise,  authorized  defendant, 
after  investigation,  or  at  all,  to  charge  more  for  the 
shorter  distance  to  the  point  between  San  Francisco 
and  Los  Angeles  to  which  such  shipment  was  trans- 
ported, than  for  the  longer  distance  in  the  same 
direction.     [146] 

III. 

It  is  not  true,  as  alleged  in  paragraph  III  of  de- 
fendant's answer,  that  the  property  transported  by 
defendant,  as  alleged  in  the  several  separately  stated 
causes  of  action,  was  not  property  of  the  same  class 
as  the  property  on  which  lower  through  rates  from 
Los  Angeles  to  San  Francisco  were  then  being 
charged  by  defendant,  but  to  the  contrary  the  Court 
finds  that  such  property  was,  in  each  instance, 
property  of  the  same  class  as  the  property  on  which 
lower  through  rates  were  so  charged. 

CONCLUSION  OF  LAW. 

As  a  conclusion  of  law  from  the  foregoing  findings 
of  fact,  taken  in  connection  with  the  admissions  made 
by  the  pleadings  herein,  as  settled  as  aforesaid,  the 
court  hereby  decides  that  plaintiff  is  entitled  to  judg- 
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ment  as  prayed  for  in  its  complaint. 

Let  judgment  be  entered  in  accordance  herewith. 
Done  in  open  court  this  2d  day  of  June,  1915. 

WM.  C.  VAN  FLEET, 
Judge. 

[Endorsed]  :     Filed  June  2d,  1915.     Walter  B. 
Maling,  Clerk.     [147] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Second 
Division. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 
vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Judgment  on  Findings. 

This  cause  having  come  on  regularly  for  trial  on  the 
5th  day  of  May,  A.  D.  1915,  before  the  Court,  sitting 
without  a  jury,  a  trial  by  jury  having  been  specially 
waived  by  stipulation  filed  herein;  A.  J.  Harwood, 
Esq.,  appearing  as  attorney  for  plaintiff,  and  H.  C. 
Booth,  Esq.,  appearing  as  attorney  for  defendant; 
and  oral  and  documentary  evidence  on  behalf  of  the 
respective  parties  having  been  introduced  and  closed 
and  the  cause  having  been  submitted  to  the  Court  for 
consideration  and  decision,  and  the  Court  after  due 
deliberation  having  filed  its  special  findings  in  writ- 
ing, and  ordered  that  judgment  be  entered  herein  in 
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accordance  therewith : 

Now  therefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid,  it  is  considered  by  the 
Court  that  California  Adjustment  Company,  a  cor- 
poration, plaintiff,  do  have  and  recover  of  and  from 
Southern  Pacific  Company,  a  corporation,  defendant, 
the  sum  of  three  thousand  nine  hundred  twenty- 
eight  and  01/100  ($3,928.01)  Dollars,  together  with 
its  costs  herein  expended  taxed  at  $38.70. 

Judgment  entered  June  2,  1915. 

WALTER  B.  MALING, 

Clerk. 
A  True  Copy.     Attest : 

[Seal]  WALTER  B.  MALING, 

Clerk. 

[Endorsed]  :     Filed  June  2, 1915.     Walter  B.Mal- 
ing,  Clerk.     [148] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

No.  15,638. 

CALIFORNIA  ADJUSTMENT  CO.  a  Corp. 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corp. 
Certificate  of  Clerk  to  Judgment-roll. 
I,  W.  B.  Maling,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  CaH- 
fornia,  do  hereby  certify  that  the  foregoing  papers 
hereto  annexed  constitute  the  Judgment-roll  in  the 
above-entitled  action. 
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Attest  my  hand  and  the  seal  of  said  District  Court, 
this  2d  day  of  June,  1915. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 

Deputy  Clerk. 
[Endorsed]  :    Filed  June  2, 1915.     Walter  B.  Hal- 
ing,  Clerk.     By  J.  A.   Schaertzer,   Deputy    Clerk. 
[149] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Second  Division. 

CALIFORNIA  ADJUSTMENT  COMPANY, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY, 

Defendant. 

Memorandum  Opinion. 
A.  J.  HARWOOD  and  HOEFLER,  COOK  & 

HARWOOD,  for  Plaintiff. 
H.  C.  BOOTH  and  GEORGE  D.  SQUIRES,  for 

Defendant. 

VAN  FLEET,  District  Judge: 

In  this  action,  brought  to  recover  from  defendant, 
a  conunon  carrier,  an  accumulated  sum  of  excess 
freight  rates  alleged  to  have  been  charged  and  col- 
lected by  it  from  the  assignors  of  plaintiff  in  viola- 
tion of  the  so-called  "long  and  short  haul"  clause  of 
the  Constitution  of  the  State  (Article  12,  Section 
21),  the  defendant  has  interposed  thirteen  separate 
and  distinct  special  defenses,  each  of  which  has  been 


California  Adjustment  Company.  363 

met  by  a  demurrer  and  a  motion  to  strike  as  con- 
stituting no  valid  defense.  I  have  given  the  volumi- 
nous briefs  and  arguments  for  consideration,  but 
shall  content  myself  by  stating  my  conclusions  in  a 
brief  and  general  way. 

(1)  Logically,  the  sixth  defense,  as  involving 
[150]  the  jurisdiction  of  the  Court  to  entertain  the 
action,  should  be  first  disposed  of.  Its  allegations 
proceed  upon  the  theory  that  the  Court  has  no  juris- 
diction of  the  subject  matter  of  the  action  because 
plaintiff  has  not  applied  to  the  Railroad  Commission 
for  a  reparation  order  as  provided  in  Section  71  of 
the  Public  Utilities  Act  of  December  23,  1911, 
(Chapter  4,  Stats.  Cal.,  Spec.  Sessn.  1911). 

But  this  section  has  reference,  when  properly 
construed,  only  to  instances  where  the  question 
whether  the  carrier  has  charged  an  excessive  or  dis- 
criminatory rate  is  dependent  upon  facts  to  be  as- 
certained from  an  investigation  upon  evidence  taken 
by  the  Commission,  as  in  Texas  &  Pacific  Ry.  Co.  vs. 
Abilene  etc.  Co.,  204  U.  S.  210,  and  Robinson  vs.  B.  & 
O.  R.  R.,  222  U.  S.  506.  It  can  have  no  application 
to  an  instance  where,  as  here,  if  the  overcharge  was 
made  as  alleged  it  was  unwarranted  as  matter  of  law. 
In  such  case  the  rate  "was  unlawful  under  any  pre- 
tense or  for  any  cause ' '  and  was  not  a  question  to  be 
referred  to  the  Commission;  (Pennsylvania  R.  R. 
Co.  vs.  International  Coal  Co.,  230  U.  S.  184;)  but 
falls  within  the  provisions  of  Section  73  (subdivi- 
sion A)  of  the  Utilities  Act,  which  authorizes  the 
aggrieved  party  to  prosecute  an  action  in  the  courts 
*'for  any  loss  or  injury  arising  from  a  failure  of  the 
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carrier  to  do  any  act  or  thing  required  to  be  done  by 
tbe  Constitution  or  any  law  of  the  State  or  any  order 
or  decision  of  the  Commission."  This  defense  is 
therefore  untenable. 

(2)  The  first,  second  and  third  special  defenses 
are  founded  upon  the  defendant's  claim  that  the 
[151]  inflexible  enforcement  of  the  provision  of  the 
State  Constitution  in  question  under  the  conditions 
pleaded  would  operate  to  deprive  defendant  of  its 
property  without  due  process  of  law. 

But  that  the  enforcement  of  such  a  provision  by 
the  State  is  not  repugnant  to  any  right  guaranteed 
by  the  Constitution  of  the  United  Staes  has  been  dis- 
tinctly announced  in  Louisville  &  Nashville  Railway 
Co.  vs.  Kentucky,  183  U.  S.  503,  involving  a  substan- 
tially similar  provision  of  the  Kentucky  Constitu- 
tion; and  the  doctrine  has  been  reaffirmed  by  that 
court  in  the  Intermountain  Cases  (United  States  vs. 
A.  T.  &  S.  F.  Ry.  Co.,),  234  U.  S.  476. 

These  defenses  are  therefore  not  founded  in  sub- 
stance. 

(3)  The  fourth  defense  sets  up  that  the  rates  ob- 
taining prior  to  October  10,  1911,  when  the  Constitu- 
tional provision  was  amended,  w^ere  authorized  by 
the  Commission  and  could  not  be  deviated  from  by 
the  carrier  without  subjecting  it  to  severe  penalties 
as  provided  in  Section  22  of  the  same  article  of  the 
Constitution. 

But  the  answer  to  this  is  that  until  the  amendment 
of  October  10,  1911,  empowering  the  Commission  to 
relieve  carriers  in  special  instances  from  the  eifects 
of  the  long  and  short  haul  clause  the  prohibition  was 
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absolute  and  as  obligatory  upon  the  Conunission  as 
upon  the  carrier.  Before  that  amendment  the  Com- 
missionwas  as  powerless  to  fix  rates  in  contravention 
of  the  prohibition  as  the  carrier  was  to  charge  them ; 
and  if  it  assumed  to  do  so  its  act  was  simply  void  and 
not  only  cast  no  obligation  upon  the  carrier  to  obey 
its  order  but  afforded  no  protection  for  such  obedi- 
ence. There  is  nothing  of  substance  in  the  claim  that 
Section  22,  [152]  when  construed  in  pari  materia 
with  Section  21,  is  a  limitation  upon  the  latter  or  in 
any  respect  modifies  the  provisions  of  the  clause  in 
question.  Obviously  the  rates  which  the  Commis- 
sion is  empowered  to  fix  under  Section  22  are  to  be 
fixed  in  subordination  to  the  prohibition  found  in 
Section  21,  and  it  is  only  rates  so  fixed  that  are  to  be 
"deemed  conclusively  just  and  reasonable,"  either  as 
an  obligation  upon  or  protection  to  the  carrier.  Any 
other  interpretation  of  the  sections  would  be  in  vio- 
lation of  cardinal  rules  of  construction.  This  de- 
fense is  therefore  not  well  taken. 

The  considerations  affecting  the  fourth  defense  ob- 
tain as  to  the  material  substance  of  the  eighth  and 
tenth  defenses,  which  proceed  upon  cognate  lines  and 
therefore  do  not  call  for  special  notice. 

(4)  So  far  as  the  fifth,  eleventh,  twelfth  and  thir- 
teenth defenses  are  concerned,  the  defendant  has 
made  no  particular  effort  to  sustain  their  materiality 
as  against  the  objections  raised  by  the  demurrer. 
They  need  not  be  specifically  mentioned,  but  it  is 
enough  to  say  that  none  of  them  contain  any  matter 
tending  to  constitute  a  substantive  defense  which  is 
not  covered  by  the  denials  of  the  answer. 
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(5)  As  to  the  seventh  special  defense,  it  sets  up 
facts  which  it  is  conceded  by  plaintiff,  if  found  to  be 
true,  would  constitute  a  valid  defense  to  the  causes  of 
action  based  upon  shipment  moving  after  October 
10,  1911.     [153] 

It  results  that  as  to  the  several  special  defenses 
other  than  the  seventh  the  demurrers  must  be  sus- 
tained ;  as  to  the  latter,  it  should  be  overruled.  Such 
will  be  the  order. 

[Endorsed]:  Filed  Feby.  24,  1915.  Walter  B. 
Maling,  Clerk.     [154] 


In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  Second  Division. 

No.  15,638. 

Before  Hon.  WM.  C.  VAN  FLEET,  Judge. 

CALIFORNIA  ADJUSTMENT  COMPANY,      .... 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED,  that  on  May  5, 1915,  the 
above-entitled  cause  came  on  for  hearing  before  Hon. 
WM.  C.  VAN  FLEET,  Judge  of  said  court,  a  jury 
having  been  duly  waived  by  both  parties.  The 
plaintiff  appeared  by  Alfred  J.  Harwood,  Esq.,  one 
of  its  counsel,  and  the  defendant  appeared  by  Henley 
C.  Booth,  Esq.,  one  of  its  counsel ;  whereupon  the  fol- 
lowing proceedings  were  had : 
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Mr.  HARWOOD. — This  is  a  complaint  to  recover 
overcharges  based  upon  a  violation  of  the  long  and 
short  haul  clause  of  the  Constitution  of  California. 
Causes  of  action  1  to  85  inclusive  arise  under  the 
Constitution  of  1879,  before  the  amendment  of  Octo- 
ber 10,  1911,  the  amendment  which  allowed  the  Rail- 
road Commission  to  grant  relief  from  the  operation 
of  the  prohibition. 

The  COURT. — Under  special  circumstances. 

Mr.  HARWOOD. — Under  special  circumstances. 
Causes  of  action  86  to  120  arise  under  the  amend- 
ment to  the  Constitution  allowing  the  Railroad  Com- 
mission to  grant  relief  in  special  cases  after  investi- 
gation was  had;  so  the  complaint  may  be  divided 
[155]  into  these  two  clauses.  The  answer  of  the 
defendant  does  admit  all  of  the  material  allegations 
of  the  complaint  that  the  shipments  were  made,  that 
the  charges  were  in  violation  of  the  Constitution, 
and  it  set  up  13  separate  defenses.  A  demurrer  was 
interposed,  and  your  Honor  sustained  the  demurrer 
to  all  the  separate  defenses  except  one,  and  in  that 
case  the  plaintiff  conceded  that  the  demurrer  should 
be  overruled.  That  separate  defense  as  to  the  cause 
of  action  arising  after  the  amendment  to  the  Con- 
stitution, and,  as  I  understand  it,  that  is  the  only 
issue  which  is  now  before  the  Court.  That  the  Rail- 
road Commission  granted  permission  to  the  defend- 
ant to  charge  more  for  the  shorter  distance  after  the 
amendment  to  the  Constitution  of  October  10,  1911, 
is  the  only  special  defense  to  which  the  demurrer 
was  overruled,  and  that,  as  I  see  it,  is  the  only  issue 
before  the  Court  at  the  present  time.     This  stipula- 
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tion  whicli  has  been  introduced  in  evidence  will  re- 
late, I  think,  entirely  to  that  paritcular  special  de- 
fense. Although  in  a  sense  the  answer  attempts  to 
deny  the  allegations  of  the  complaint,  yet  as  a  matter 
of  fact  it  does  not;  and  the  allegations  of  the  com- 
plaint that  the  shipments  were  made,  that  there  were 
greater  charges  for  the  shorter  haul  than  made  for 
the  longer  distance,  and  that  pajonents  were  invol- 
untary, that  is,  they  were  made  under  such  circum- 
stances that  they  were  not  voluntary  payments  in 
contemplation  of  law,  are  all  admitted  by  the  plead- 
ings. The  only  matter  now  before  the  Court  for 
determination  is  as  to  whether  or  not  the  defendant 
can  sustain  its  seventh  defense,  and  that  is,  that  the 
Railroad  Commission,  after  the  amendment  to  the 
Constitution,  granted  relief.  Of  course  that  would 
apply  only  to  the  causes  of  action  from  86  on  — 86  to 
120.  There  is  no  defense  at  all  alleged  bearing  upon 
the  first  85  causes  of  action. 

Mr.  BOOTH. — Do  I  understand  that  the  counsel 
has  closed     [156* — ^21]     his  casef 

Mr.  HARDWOOD.— Yes. 

Thereupon  counsel  for  defendant  presented  to 
the  Court  and  filed  with  the  Court  a  written  motion 
for  nonsuit,  which  said  motion  was  in  words  and  fig- 
ures as  follows :     [157 — 3] 


tOriginal  Page-number  of  Opinion  as  appears  in  Original  Certified 
Transcript  of  Record. 

*Page-number  appearing  at  foot  of  page  of  certified  transcript  of 
Record. 
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Exhibit  No.  1. 

In  the  District  Court  of  the  United  States^  in  and  for 
the  Northern  District  of  California. 

No.  15,638. 

CALIFOENIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN   PACIFIC   COMPANY,  a  Corpora- 
tion, 

Defendant. 

Motion  for  Nonsuit. 

Now  comes  the  defendant  above  named,  and  after 
the  close  of  said  plaintiff's  case,  and  before  submit- 
ting evidence  on  the  denials  and  affirmative  defenses 
raised  by  defendant's  answer,  moves  the  above- 
entitled  court  for  a  judgment  of  nonsuit  herein,  on 
the  following  grounds : 

First.  That  it  does  not  appear  from  the  evidence 
introduced  by  the  plaintiff,  taken  in  connection  with 
the  settled  admissions  made  by  the  pleadings,  that 
the  charges  collected  by  defendant  and  specified  in 
paragraph  4  of  each  of  the  separately  stated  causes 
of  action,  and  therein  called  excessive  charges,  ex- 
ceeded by  any  sum  whatever  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same  di- 
rection of  the  same  amount  and  class  of  property, 
from  the  point  of  shipment  described  in  said  para- 
graph 4  to  the  more  distant  point  from  the  point 
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of  delivery  described  in  said  paragraph  4  of  each 
of  said  separately  stated  causes  of  action. 

Second.  That  it  does  not  appear  from  the  evi- 
dence introduced  on  plaintiff's  case,  taken  in  connec- 
tion with  the  admissions  made  [158 — 4]  by  de- 
fendant's pleadings,  that  defendant  has  never  been 
in  any  case  authorized  by  the  Railroad  Commission 
of  the  State  of  California  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation  of 
property ;  and  it  does  not  appear  from  said  evidence, 
taken  in  connection  with  said  admissions,  that  the 
defendant  was  not,  with  respect  to  all  and  each  of 
plaintiff's  separately  stated  causes  of  action,  author- 
ized by  the  Railroad  Commission  of  the  State  of 
California  to  charge  less  for  the  longer  distance  than 
for  the  shorter  distance  for  which  the  respective 
charges  paid  by  plaintiff's  assignor  herein  were 
made. 

Third.  That  it  does  not  appear  from  the  evidence 
introduced  on  behalf  of  plaintiff,  taken  in  connection 
with  the  admissions  made  by  defendant's  pleadings, 
that  said  Railroad  Commission  of  the  State  of  Cali- 
fornia has  never  prescribed  that  defendant  might 
in  any  case,  or  in  any  of  the  cases  referred  to  in  plain- 
tiff's separately  stated  causes  of  action,  be  relieved 
from  the  prohibition  of  the  Constitution  of  the  State 
of  California  directed  against  charging  less  for  the 
longer  than  for  the  shorter  haul. 

Fourth.  That  it  affirmatively  appears  from  plain- 
tiff's evidence,  taken  in  connection  with  the  admis- 
sions made  by  defendant's  pleadings,  that  plaintiff's 
assignors  and  each  of  them  paid  the  amounts  alleged 
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to  have  been  collected  by  defendant,  voluntarily  and 
without  protest. 

Fifth.  That  the  plaintiff  has  failed  to  show  that 
it,  or  any  one  or  more  of  its  assignors,  suffered 
pecuniary  loss  or  damage  by  or  as  a  direct  result  of 
any  of  the  matters,  facts,  or  things  pleaded  in  plain- 
tiff's separately  stated  causes  of  action. 
Dated  this  5th  day  of  May,  1915. 

(Signed)     GEORGE  D.  SQUIRES, 
(Signed)     HENLEY  C.  BOOTH, 
Attorneys  for  Defendant.     [159 — 5] 
After  argument  the  Court  denied  said  defendant's 
motion  for  nonsuit ;  whereupon  and  to  which  denial 
said  defendant  duly  excepted. 

(Exception  No.  1.) 
The  defendant  then  opened  its  case. 

[Testimony  of  E.  J.  Reinhart,  for  Defendant.] 

E.  J.  REINHART  was  called  as  a  witness  for  de- 
fendant, and  being  first  duly  sworn,  testified  as  fol- 
lows : 

The  WITNESS.— I  reside  in  Burlingame,  Cali- 
fornia, and  am  personal  clerk  to  the  auditor  of 
freight  accounts  of  defendant.  The  auditor  of 
freight  accounts  has  direct  supervision  of  the  check- 
ing of  overcharges  and  undercharges  arising  under 
freight  tariffs.  The  office  has  a  complete  file  of  the 
freight  tariffs  of  the  defendant  so  far  as  this  case  is 
concerned.  I  personally  checked  a  corrected  copy  of 
the  original  complaint  in  this  action  with  the  original 
freight  bills  issued  by  defendant  and  in  the  posses- 
sion of  the  plaintiff.     The  check  was  made  for  the 
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purpose  of  ascertaining  on  what  basis  the  charges 
complained  of  here  were  made,  and  also  to  ascertain 
on  what  basis  the  charges  would  have  been  made  if 
the  through  rate  contended  for  by  plaintiff  had  been 
applied.  The  result  of  that  computation  was  checked 
with  the  printed  tariffs  on  file  with  the  Railroad  Com- 
mission of  the  State  of  California,  and  all  of  the 
tariffs  used  in  this  check  are  on  file  with  said  E ail- 
road  Commission. 

(Witness  shown  a  table  of  calculations.) 

WITNESS.— (Continuing.)  This  table  was  pre- 
pared by  me,  and  shows  all  of  the  freight  movements 
sued  on  in  this  action.  Under  column  1  it  shows  the 
date  of  the  waybill ;  under  column  2,  the  number  of 
the  waybill.  The  freight  bills  were  in  the  possession 
of  plaintiff,  but  were  checked  against  the  waybills  in 
our  possession,  and  the  plaintiff  now  holds  the  freight 
bills.  Columns  3,  4  and  5  show  respectively  the 
points  of  origin,  the  points  of  destination,  and  the 
commodity  moved.  Column  No.  6  [160 — 6]  shows 
the  weight  of  the  shipments.  Column  No.  7  shows 
the  rate  in  cents  collected  by  the  defendant  per  hun- 
dred pounds.  Column  No.  8  shows  the  total  charges 
collected.  Column  No.  9  shows  the  rate  effective  if 
the  tariff  in  Column  No.  10  should  have  been  used. 
Colunrn  No.  10  shows  the  California  Eailroad  Com- 
mission number  of  the  Southern  Pacific  tariff  on 
which  the  charges  actually  collected  were  based. 
Each  tariff'  filed  with  the  Connnission  has  two  num- 
bers— the  Southern  Pacific  number  and  the  Com- 
mission's number,  but  no  two  tariffs  have  the  same 
Southern  Pacific  number  or  the  same  Commission 
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number.  Column  No.  11  shows  the  through  rate  for 
the  same  movement  and  same  commodity  between 
San  Francisco  and  Los  Angeles,  and  Los  Angeles 
and  San  Francisco,  respectively ;  and  Column  No.  12 
shows  the  total  charges  that  would  have  been  col- 
lected if  the  through  rate  had  been  observed.  Col- 
umn No.  13  shows  the  dates  when  the  tariffs  became 
effective  according  to  their  terms.  The  word  "ef- 
fective" is  not  used  in  the  sense  that  I  am  testifying 
that  those  were  the  legal  rates.  Column  14  shows  the 
reference  by  tariff  number  to  the  tariffs  which  would 
have  been  used  in  assessing  the  charges  shown  in 
Column  12.  Column  15  shows  the  difference  be- 
tween the  charges  collected  and  the  charges  which 
would  have  been  collected  if  the  through  tariff  had 
been  observed.  The  charges  in  all  of  these  instances 
that  were  collected  were  in  excess  of  those  that  would 
have  been  collected  had  the  through  rate  been 
charged. 

The  third  page  of  this  tabulation  contains  a  re- 
capitulation showing  the  charges  collected  to  have 
been  $10,089.64,  and  the  charges  which  would  have 
been  collected  if  the  through  rate  had  been  observed, 
to  be  $6,973.49. 

The  tabulation  shown  witness  Reinhart  was  there- 
upon offered  in  evidence  by  the  defendant,  and  was 
objected  to  by  plaintiff's  counsel  on  the  ground  that 
it  was  irrelevant  and  immaterial,  plaintiff's  counsel 
waiving  the  objection  that  it  was  [161 — 7]  not  the 
best  evidence,  but  reserving  the  objection  that  it  was 
irrelevant  and  immaterial.  Thereupon,  after  dis- 
cussion, it  was  stipulated  by  plaintiff's  counsel  that 
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the  tariff  numbers  in  the  tabulation  show  the  tariffs 
under  which  the  defendant  claimed  the  right  to  make 
the  charges  contained  therein,  and  that  the  tariff 
numbers  in  column  14  are  the  tariffs  which  contain 
the  lesser  charge  for  the  longer  distance  referred  to 
in  the  complaint ,  reserving  the  objection ;  and  plain- 
tiff further  admitted  that  the  charges  collected  by 
the  defendant  were  made  by  the  defendant  upon  the 
basis  stated  in  the  tariffs  in  column  10,  and  admitted 
that  the  lesser  rates  for  the  longer  distances  stated  in 
the  various  causes  of  action  and  in  the  complaint  are 
based  upon  the  tariffs  mentioned  in  column  14. 

Whereupon  the  following  statements  were  made: 

Mr.  BOOTH. — That  is  practically  satisfactory. 
This  will  be  Defendant's  Exhibit  "A." 

Mr.  HARWOOD. — If  your  Honor  please,  I  don't 
know  as  to  having  this  as  an  exhibit;  I  would  like 
only  to  have  it  admitted  as  to  columns  10  and  14, 
showing  the  various  tariff  rates  only,  and  not  for  any 
other  purpose. 

The  COURT. — I  suppose  that  is  all  it  can  go  in 
for. 

Mr.  BOOTH. — The  rest  is  merely  explanatory  and 
ties  it  up  to  the  complaint. 

Mr.  HARWOOD. — I  also  ask  to  have  stricken  out 
any  reference  to  the  causes  of  action  occurring  prior 
to  the  amendment  of  the  Constitution.  This  state- 
ment covers  all  the  causes  of  action  in  the  complaint. 
My  admission  only  goes  to  those  after  that. 

The  COURT.— I  understood  that  to  be  the  limit 
of  your  admission.  The  others  are  in  a  different 
category. 
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The  exhibit  was  thereupon  admitted  in  evidence  as 
Defendant's  Exhibit  ''A,"  with  the  foregoing  limita- 
tion,    [162—8], 

Said  statement  is  in  words  and  figures  as  follows : 
[1G3— 9] 
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(Testimony  of  E.  J.  Rehahart.) 

WITNESS. — (Continuing.)  By  the  note  under 
column  10,  ''X  case  110,"  I  mean  that  that  refers  to 
the  California  Railroad  Commission's  Case  Number 
110. 

Mr.  BOOTH. — I  have  a  certified  copy  of  the  order 
here,  which  I  will  offer  now. 

Mr.  HAR WOOD. —  What  is  the  purpose  of  offer- 
ing that  in  evidence,  Mr.  Booth? 

Mr.  BOOTH. — The  purpose  of  offering  this  in  evi- 
dence is  to  connect  up  the  rates  established  by  the 
Commission  with  the  orders  of  the  Commission  made 
after  October  10, 1911,  which  we  claim  had  the  effect 
of  allowing  the  railroads  to  continue  charging  the 
greater  rates  for  the  lesser  distance.  It  is  offered  in 
connection  with  our  special  defense  No.  7. 

Mr.  HARWOOD. — That  brings  up  this  very  point 
as  to  whether  or  not  the  Railroad  Commission  had 
any  authority  to  permit  carriers  to  charge  a  greater 
sum  for  the  shorter  distance  without  an  investigation 
by  the  Railroad  Commission.  I  think,  if  your  Honor 
please,  that  that  matter  was  fully  discussed  in  the 
briefs  in  this  case,  and  I  am  of  the  opinion  that  your 
Honor  in  your  opinion  passed  upon  that  matter,  and 
that  your  Honor  was  of  the  opinion  that  the  defend- 
ant in  this  case  had  no  defense  unless  it  could  show 
that  the  Railroad  Commission  did  grant  relief. 
Now  this  offer  does  not  purport  to  show  that  the 
Railroad  Commission  granted  relief — merely  that 
they  gave  temporary  protection  pending  the  inves- 
tigation. It  is  clear  under  the  California  Constitu- 
tion that  the  Railroad  Commission  had  no  power  to 
make  such  order — 
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Mr.  BOOTH. — I  do  not  think  counsel  understands 
what  I  am  offering. 

Mr.  HAR WOOD.— What  are  you  offering? 

Mr.  BOOTH. — I  am  offering  now  a  certified  copy 
of  an  order  and  decision  of  the  Railroad  Commission 
of  the  State  of  California,  [167 — 13]  in  Case  No. 
110,  entitled  ''Associated  Jobbers  of  Los  Angeles, 
Complainant,  vs.  Southern  Pacific  Company,  a  Cor- 
poration, and  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  a  Corporation,  Defendants;  Jobbers  & 
Manufacturers'  Association  of  Stockton  and  Traffic 
Bureau  of  the  Merchants'  Exchange  of  San  Fran- 
cisco, Interveners. ' ' 

The  COURT.— What  is  that  order? 

Mr.  BOOTH. — It  is  an  order  fixing  certain  rates 
for  San  Joaquin  Valley.  It  is  the  order  referred  to 
under  column  10  of  Exhibit  "A"  as  Case  No.  110. 

Mr.  HARWOOD.— What  is  the  date  of  the  order, 
Mr.  Booth? 

Mr.  BOOTH.— December  20,  1910. 

Mr.  HARWOOD.— This  order  was  before  the 
amendment  to  the  Constitution,  and  clearly  can  have 
no  relevancy  in  this  case.  If  counsel  were  offer- 
ing an  order  made  after  the  amendment  to  the  Con- 
stitution which  granted  relief,  that  would  be  differ- 
ent. Here  is  an  order  made  before  the  Constitution 
was  amended. 

The  COURT. — Upon  what  theory  do  you  offer 
that?  That  thereafter  notwithstanding  they  hal  no 
power  to  modify  this  long  and  short  haul  rate  prior 
to  the  amendment  to  the  Constitution,  that  after  the 
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amendment  became  effective  this  order  would  be- 
come effective? 

Mr.  BOOTH. — I  am  offering  it  on  two  theories,  if 
your  Honor  please;  first,  on  the  theory  that  by  the 
amendment  to  the  Constitution  of  October  10, 1911 — 

The  COURT. — That  was  a  year  after  this  order. 

Mr.  BOOTH. — Yes — ^the  existing  rates,  whatever 
they  were,  were  preserved  in  effect,  and  second,  on  the 
theory  that  the  chain  of  orders  which  I  will  offer 
later,  made  by  the  Railroad  Commission  after  Octo- 
ber 10,  1911,  referred  to  and  by  necessary  implica- 
tion made  this  establishment  of  rates  a  part  of  these 
orders.     [168—14] 

Mr.  HARWOOD. — If  your  Honor  please,  the 
amendment  to  the  Constitution,  which  is  referred  to 
in  the  Eshleman  Act,  if  it  made  any  rates  legal  at  all 
after  the  Constitution  went  into  effect,  made  only 
those  legal  under  the  old  Constitution,  and  these 
rates  were  illegal  under  the  old  Constitution,  and 
therefore  the  amendment  to  the  Constitution  did  not 
legalize  anything  that  was  theretofore  illegal. 

The  Court  thereupon  sustained  plaintiff's  objec- 
tion, to  which  defendant  excepted. 
(Exception  No.  3.) 

Said  order  is  in  words  and  figures  as  follows 
[169-15]  iJii 
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BEFORE  THE  RAILROAD  COMMISSION 

of  the 

STATE  OF  CALIFORNIA. 
Case  No.  110. 

ASSOCIATED  JOBBERS  OF  LOS  ANGELES, 

Complainant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 
and  ATCHISON,  TOPEKA  AND  SANTA 
FE  RAILWAY  COMPANY,  a  Corporation, 

Defendants, 

JOBBERS  AND  MANUFACTURERS'  ASSOCIA- 
TION OF  STOCKTON  AND  TRAFFIC 
BUREAU  OF  THE  MERCHANTS'  EX- 
CHANGE OF  SAN  FRANCISCO, 

Interveners. 

Submitted  September  1,  1910. 
Decided  December  20,  1910. 
Messrs.  KUSTER,  LOEB  and  LOEB,  for  Com- 
plainant. 
WM.  F.  HERRIN  and  C.  W.  DURBROW,  for 

Defendant  Southern  Pacific  Company. 
E.  W.  CAMP  and  U.  T.  CLOTFELTER,  for  De- 
fendant Atchison,  Topeka  and  Santa  Fe 
Railway  Company. 
C.  L.  NEUMILLER,  for  Jobbers  and  Manufac- 
turers' Association  of  Stockton. 
WM.  R.  WHEELER  and  SETH  MANN,  for 
Traffic  Bureau  of  the  Merchants'  Exchange. 
REPORT  AND  OPINION  OF  THE  COMMISSION. 
The  complainant  complains  that  the  rate  of  freight 
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governed  by  class  rates,  ranging  from  first  class  to 
Class  E  of  current  tariffs,  and  upon  the  commodity 
of  beer  in  carload  lots  from  [170 — 16]  Los  Ange- 
les to  the  following  points  or  stations  in  the  San  Joa- 
quin Valley : 

Coalinga  Olig  Porterville 

Goshen  Fresno  Bakersfield 

Tulare  Hanford  McKittrick 

Oil  City  Exeter  Yisalia 

and  all  intermediate  points  therewith,  are  both  un- 
reasonable and  discriminatory. 

The  unreasonableness  appears  to  be  measured  by 
rates  applying  from  San  Francisco  to  equi  distance 
points  with  the  points  or  stations  complained  of,  as 
well  as  by  comparison  with  rates  applying  for  equal 
mileages  between  other  points  similarly  situated. 

The  second  count,  discrimination,  is  based  upon 
defendants'  rates  from  San  Francisco;  the  complain- 
ant contending  that  her  merchants  are  unable  to 
meet  San  Francisco  at  or  near  the  halfway  point 
between  the  two  cities  by  reason  of  discriminatory 
rates  which  give  undue  preference  and  advantage  to 
San  Francisco. 

The  Traffic  Bureau  of  the  Merchants'  Exchange 
of  San  Francisco  intervenes  upon  the  second  count, 
and  contends  that  complainants  are  not  discrimin- 
ated against,  but,  considering  physical  conditions, 
rates  are  in  favor  of  complainant  and  to  the  preju- 
dice of  San  Francisco. 

The  Jobbers  and  Manufacturers'  Association  of 
Stockton  intervenes  and  asks  consideration  in  any 
adjustment   that   may   be   made,    but   particularly 
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differentials  existing  ibetween  San  Francisco  and 
Stockton  and  the  points  complained  of,  and  that 
Stockton  be  given  the  full  benefit  of  the  local  rates 
between  San  Francisco  and  Stockton  and  rates  from 
Stockton  to  the  points  involved,  which  are  as  fol- 
lows : 

In  cents  per  100  pounds: 

12  3  4  5 

.10  .10  .09  .09  .07 

and  other  class  rates,  as  shown  by  current  tariffs. 
Short  line  [171 — 17]  distance  from  San  Francisco 
to  Stockton  appears  to  be  seventy-eight  (78)  miles, 
and  in  considering  established  class  rates  as  above 
for  a  distance  of  seventy-eight  (78)  miles  they  can 
at  least  be  considered  unreasonably  low  as  compared 
with  other  cities;  for  instance,  from  Stockton  to  a 
point  seventy-eight  (78)  miles  south,  Los  Banos,  the 
rates  are 

In  cents  per  100  pounds. 

12345ABCDE 

.45        .41        .39        .35        .30        .30        .17        .15^        .13        .llf 

and  are  certainly  forced  rates  brought  by  keen  water 
competition,  as  originally  we  find  that  the  rates  be- 
tween San  Francisco  and  Stockton  were  much 
higher. 

The  differentials  that  now  exist  and  have  eixsted 
for  a  number  of  years  in  the  past  between  San  Fran- 
cisco, Stockton  and  San  Joaquin  Valley  points,  are 
much  lower  than  the  forced  rates,  being  as  follows: 

In  celits  per  100  pounds. 
12  3  4  5 

.05  .07  .07  .07  .04 

and  still  less  on  other  car-load  class  rates.  The 
record  is  not  clear  as  to  the  reason  for  the  existing 
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low  differential,  except  that  it  is  to  be  gathered  that 
they  were  made  lower  than  the  forced  local  rates  in 
order  to  prevent  water  carriers  operating  between 
San  Francisco  and  Stockton  in  participating  in 
freight  traffic  between  San  Francisco  and  points  in 
the  San  Joaquin  Valley  south  of  Stockton  in  connec- 
tion with  rail  carriers  Stockton  south.  But  it  is 
apparent  that  such  danger  does  not  exist  to-day,  and 
while  it  is  the  custom  for  reasonable  differentials 
to  exist  between  commercial  cities,  it  is  fair  to  say 
that  such  low  existing  differentials  would  not  have 
existed  were  it  not  for  the  reason  of  the  low  forced 
water  competitive  class  rates.  Stockton  merchants 
should  have  the  full  benefit  of  a  forced  rate  condition 
between  [172 — 18]  San  Francisco  and  Stockton 
as  well  as  San  Francisco  merchants,  and  the  Stock- 
ton rates  to  the  points  complained  of  herein  should 
be  lower  to  the  extent  of  the  existing  class  rates  be- 
tween San  Francisco  and  Stockton.  Stockton  mer- 
chants complain  also  that  Sacramento  merchants 
have  an  advantage  in  differentials  to  points  in  the 
San  Joaquin  Valley.  We  find  that  Sacramento,  like 
Stockton,  enjoys  water  competitive  rates,  and  the 
distance  by  water  and  water  service  between  San 
Francisco  and  Sacramento  and  Stockton  are  on  a 
fair  parity;  however,  the  adjustment  outlined  herein 
as  between  San  Francisco  and  Stockton  to  points  in 
controversy  will  raise  the  now  existing  discrimina- 
tion between  Sacramento  and  Stockton  and  the 
points  complained  of. 

We  now  come  to  the  contention  of  the  merchants 
of  Los  Angeles.     Class  rates  from  San  Francisco  to 
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Berenda,  a  point  one  hundred  and  sixty-eight  (168) 
miles  from  San  Francisco,  are  as  follows: 


In  cents  per  100  pounds. 

1 

2 

3 

4           5            A          B 

C 

D 

E 

.47 

.42 

.38 

.35       .29i       .27^       .19* 

.17i 

.15i 

.13 

Class  rates  from  Los  Angeles  to  Baker sfield,  a 
point  equal  distant  from  Los  Angeles  (168  miles), 
are  as  follows : 

In  cents  per  100  pounds. 
12345  A         B  C  D  E 

.71       .68       .64      .61       .48       .50       .30f       .27^       .22*       .22^ 

The  percentages  in  favor  of  the  former  range  from 
51  per  cent  first  class  to  73  per  cent  Class  E,  and 
while  the  rates  from  San  Francisco  to  Berenda  are 
much  lower  than  the  rates  from  Los  Angeles  to 
Bakersfield,  the  former  may  be  considered  to  some 
extent  forced  rates,  and  taking  into  consideration 
all  the  conditions  surrounding  the  compelling  feat- 
ures of  the  former  rates,  we  are  of  opinion  that  the 
present  rate  from  Los  Angeles  to  Bakersfield  and 
other  points  north  thereof  in  the  San  Joaquin  Valley, 
mentioned  [173 — 19]  herein,  are  excessive.  This 
opinion  is  further  corroborated  by  the  fact  that  the 
defendants  themselves  so  considered  them  in  con- 
templating an  adjustment  of  rates  to  and  from  the 
points  in  controversy,  and  were  only  prevented  from 
making  their  rates  effective  upon  that  occasion  by 
objection  on  the  part  of  the  San  Francisco  mer- 
chants. 

The  San  Francisco  intervenors  made  much  of  the 
increased  cost  of  operation  over  the  grades,  particu- 
larly Tehachapi  grade  from  Los  Angeles  to  Bakers- 
field. In  the  question  of  the  cost  of  operation,  while 
a  great  mass  of  evidence  was  submitted,  it  was 
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shown  that  the  Tehachapi  line  was  operated  jointly 
by  the  Santa  Fe  and  the  Southern  Pacific,  thus  re- 
ducing the  cost  to  each  line.  Commissioner  Lane  of 
the  Interstate  Commerce  Commission,  in  Case  No. 
2839,  involving  rates  between  Sacramento,  Reno  and 
Lovelock,  expressed  our  views  very  aptly.  He  says: 
"We  do  not  recognize  the  right  of  a  carrier  to  single 
out  a  piece  of  expensive  road  and  make  the  local 
traffic  thereon  bear  an  undue  portion  of  the  expense 
of  its  maintenance  or  of  its  construction.  A  road  is 
built  and  operated  as  a  whole,  and  local  rates  are 
not  to  be  made  with  respect  to  the  difficulties  of  each 
particular  portion,  charging  the  cost  of  a  bridge  to 
the  traffic  of  one  section  or  the  cost  of  a  tunnel  to 
traffic  between  its  two  mouths.  *  *  *  jf  \]^q 
position  of  the  defendant  were  followed  by  the  car- 
riers generally  it  would  result  in  rates  that  would 
vary  from  mile  to  mile  as  the  cost  of  road  per  mile 
varies."  And,  consequently,  we  give  no  important 
consideration  to  either  the  cost  of  operating  the 
terminals  of  San  Francisco  upon  which  so  much 
stress  was  laid,  including  the  bay  and  Dumbarton 
cut-off,  or  the  grades  between  Los  Angeles  and 
Bakersfield,  except  that  one  in  a  measure  offsets  the 
other. 

In  reaching  our  conclusions  we  are  cognizant  of 
the  fact  that  the  Santa  Fe  line  from  Los  Angeles  to 
the  San  Joaquin  Valley  is  of  greater  length  than  its 
competitor,  but  we  have  considered  [174 — 20]  the 
request  of  the  Santa  Fe  that  it  be  considered  upon 
the  same  mileage  as  the  Southern  Pacific.  San  Joa- 
quin Valley  is  a  very  rich  territory  and  is  growing 


388  Southern  Pacific  Company  vs. 

rapidly,  and  Los  Angeles,  San  Francisco,  and  Stock- 
ton must  be  considered  not  only  as  sources  of  supply 
for  the  Valley,  but  as  markets  for  its  products  as 
well. 

IT  IS  HEREBY  ORDERED,  that  the  defendants 
make  effective,  not  later  than  February  15,  1911, 
tariffs  in  keeping  with  this  opinion,  fixing  class  rates 
from  Los  Angeles  to  Bakersfield,  as  follows : 

In  cents  per  100  pounds. 
And  from  Los  An- 
geles to  Visalia         .71      .66      .61      .57      .47      .44      .30      .26      .22      .19 
12345ABCDE 
.67      .62      .58      .53      .44     .40     .27      .24     .21      .17 
And  from  Los  An- 
geles to  Fresno  .79      .74      .68      .63      .52      .48      .33      .29      .25      .21 

graduating  the  rates  between  the  above  points. 
Rates  from  Los  Angeles,  San  Francisco,  and  Stock- 
ton to  points  on  branch  lines  which  leave  the  main 
lines  between  Kern  Junction,  Bakersfield,  and  south 
of  Fresno,  shall  be  fixed  in  the  same  manner,  i.  e., 
if  the  rates  from  San  Francisco  to  a  branch  line  point 
is  ten  cents  higher  than  to  the  main  line  junction 
point  then  the  rate  from  Los  Angeles  and  Stockton 
shall  also  be  ten  cents  higher  than  the  junction  or 
main  Ime  point.  From  Stockton  south  the  defend- 
ants reduce  their  rates  so  as  to  give  Stockton  the 
benefit  of  a  differential  under  San  Francisco  equal 
to  the  existing  class  rates  from  San  Francisco  to 
Stockton  upon  all  classes  to  all  points  involved. 
The  commodity  rate  complained  of  was  beer.  With- 
out giving  definite  figures  the  carriers  will  arrange 
their  tariffs  in  such  a  manner  as  to  eliminate  the 
present  discrimination,  using  as  a  basis  the  adjust- 
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ment  outlined  for  class  rates. 

(Signed)     A.  C.  IDV/IN, 

Commissioner. 
THEODORE  SUMMERLAND, 

Commissioner. 
Attest:  W.  D.  WAGNER, 

Secretary.     [175—21] 

[Testimony  of  F.  W.  G-omph,  for  Defendant.] 

F.  W.  GOMPH,  being  first  duly  sworn  as  a  wit- 
ness for  the  defendant,  testified  as  follows : 

The  WITNESS.— I  am  agent  of  the  Pacific  Freight 
Tariff  Bureau.  During  May,  1909,  I  was  in  charge 
of  the  tariff  department  of  the  Southern  Pacific 
Company. 

Mr.  BOOTH. — During  that  month  state  w^hat  you 
did  with  regard  to  the  tariffs  of  the  Southern  Pacific 
Company  applicable  to  local  freight  movements  in 
California,  so  far  as  the  California  Railroad  Com- 
mission was  concerned. 

Mr.  HARWOOD.— That  is  objected  to  upon  the 
same  grounds  as  the  objection  to  the  order — imma- 
terial, irrelevant  and  incompetent. 

The  COURT.— What  was  the  month? 

Mr.  BOOTH.— May,  1909. 

The  COURT.— What  is  the  purpose  of  it? 

Mr.  BOOTH. — The  purpose  of  this,  if  your  Honor 
please,  is  to  show  that  in  May,  1909,  on  the  request, 
or  rather  on  the  order,  of  the  Commission,  the  South- 
ern Pacific  Company  filed  with  the  Commission  all 
of  its  printed  tariffs,  including  certain  of  the  tariffs 
shown  in  "Exhibit  A"  introduced  in  this  case.     I 
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propose  to  follow  this  up  by  showing  that  thereafter 
the  Railroad  Commission,  by  an  order,  a  certified 
copy  of  which  I  have  here,  approved  and  adopted 
those  tariffs  as  the  moving  rates  therein  specified; 
and  the  pertinency  of  that  is  to  connect  it  up  with 
the  order  that  the  Commission  made  after  the  amend- 
ment of  October  10,  1911,  continuing  existing  rates 
in  force  until  the  Commission  could  determine  the 
question  of  violation  of  the  long  and  short  haul 
clause. 

Mr.  HARWOOD. — It  seems  to  me  that  this  matter 
is  all  covered  by  the  special  defense  to  which  the  de- 
murrer was  sustained,  and  that  it  is  not  necessary 
for  counsel  to  go  into  the  matter  again.     [176 — 22] 

The  COURT. — I  do  not  remember  the  full  scope 
of  the  decision  on  the  demurrer.     What  was  it  ? 

Mr.  BOOTH. — The  decision,  I  believe,  was  to  the 
effect  that  before  October  10,  1911,  the  Railroad 
Commission  had  no  power  to  make  rates. 

The  COURT.— I  remember  that. 

Mr.  BOOTH. — But  you  overruled  the  demurrer  to 
the  seventh  special  defense,  to  the  effect  that  after 
October  10,  1911,  they  had  the  power  and  had  exer- 
cised the  power  to  relieve.  We  want  to  show  what 
they  relieved  from,  and  we  cannot  show  it  without 
showing  the  rates  that  were  then  in  force. 

The  COURT. — I  do  not  see  anything  in  the  memo- 
randum opinion  expressly  covering  the  suggestion 
you  make,  Mr.  Harwood. 

Mr.  HARWOOD. — The  only  purpose  of  offering 
evidence  as  to  what  tariffs  were  approved  b}'  the 
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Commission  prior  to  the  amendment  to  the  Consti- 
tution of  October  10, 1911,  would  be  to  show  that  the 
rates  specified  in  this  were  legal  rates,  which  they 
could  not  be  under  your  Honor's  decision. 

The  COURT. — I  do  not  understand  that  to  be  the 
purpose  of  the  present  offer.  The  proposition  is  to 
follow  this  offer  up  with  a  showing  that  after  the 
amendment  of  October  10,  1911,  the  State  Board, 
referring  to  the  rates  fixed  by  this  order,  made  an 
order  continuing  them  in  force  until  it  could  have 
an  opportunity  to  make  an  investigation  as  to  the 
propriety  of  these  rates.     Is  that  not  if? 

Mr.  BOOTH. — Yes.  I  will  say  in  fairness  to  the 
Court,  it  may  be  a  matter  of  argument  whether  their 
resolution  had  that  effect;  but  I  think  we  are  entitled 
to  show,  and  we  cannot  show  all  at  once  just  what 
they  tried  to  do. 

The  COURT.— I  think  the  thing  for  you  to  offer 
first  is  the  order  made  subsequent  to  the  adoption  of 
the  Constitution.  We  can  determine  then  the  scope 
of  that,  and  if  it  is  admissible  [177 — 23]  then  you 
can  offer  to  show  what  those  rates  were  that  were 
referred  to  in  that  order. 

Mr.  BOOTH.— Then  I  should  like  to  renew  the 
offer  of  the  order  in  Case  No.  110.  I  will  ask  per- 
mission to  withdraw  the  witness  temporarily  while 
I  offer  this  documentary  evidence. 

The  COURT.— Very  well. 

Mr.  BOOTH.— Now,  I  should  like  first  to  offer  a 
certified  copy  of  an  order  made  by  the  Railroad  Com- 
mission of  the  State  of  California  in  its  Case  No.  214. 
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This  order  was  made  October  26,  1911.  This  case 
is  entitled  "In  the  Matter  of  the  Provisions  of  Sec- 
tion 21  of  Article  XII  of  the  Constitution  of  Califor- 
nia, relating  to  long  and  short  hauls  and  through 
rates  exceeding  aggregate  of  intermediate  rates." 
I  should  like  to  offer  that  as  defendant's  exhibit  next 
in  order. 

Mr.  HAR WOOD.— You  might  read  it,  Mr.  Booth. 
Mr.  BOOTH. — It  is  quite  long.     The  essential  part 
of  it  is: 

"Now,  Therefore,  be  it  ordered  that  each  rail- 
road and  other  transportation  company  which 
has  filed  with  this  Commission  any  schedule 
containing  any  rate  or  fare  showing  a  greater 
compensation  in  the  aggregate  for  the  transpor- 
tation of  passengers  or  of  like  kind  of  property 
for  a  shorter  than  a  longer  distance  over  the 
same  line  or  route  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance, 
or  a  greater  compensation  as  a  through  rate 
than  the  aggregate  of  the  intermediate  rates,  file 
with  the  Commission  on  or  before  the  2nd  day 
of  January,  1912,  a  complete  list  of  each  rate  or 
charge  not  in  conformity  with  said  provisions  of 
the  Constitution  of  this  State,  unless  authorized 
by  this  Commission,  as  shown  by  its  schedules  of 
rates  and  fares  on  file  with  this  Commission, 
showing  in  each  case  the  name  of  the  commodity 
or  description  of  the  traffic,  or  the  passenger  or 
other  service,  the  point  or  points  of  origin  and 
destination,  the  highest  intermediate  rate  or 
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fare,  with  the  name  of  the  point  (in  case  of  long 
and  short  haul),  or  the  different  intermediate 
rates  (in  case  of  a  greater  compensation  for  a 
through  rate),  and  the  rate  or  fare  to  the  more 
distant  point. 

Be  it  futher  ordered  that  each  of  said  railroad 
and  other  transportation  companies  present  to 
this  Commission  on  or  before  said  2nd  day  of 
January,  1912,  for  examination  and  investiga- 
tion by  this   Commission,  a   new  schedule   or 
schedules  removing  said  deviations  from  the 
provisions  of  said  section  of  the  Constitution  of 
this  State,  or  in  case  it  is  desired  to  justify  the 
same,  or  any  of  them,  an  application  or  applica- 
tions to  be  relieved  from  the  provisions  of  said 
section,  said  application  or  applications  to  be  in 
such  of  the  two  following  forms  as  may  meet  the 
conditions  as  to  which  relief  is  sought. ' '     [178 — 
24] 
Then  follows  a  form  for  the  companies  to  use,  and 
regulations  regarding  the  filing  of  the  forms.     The 
order  which  I  have  referred  to  is  that  of  October  26, 
1911. 

Mr.  HARWOOD.— Objected  to  on  the  ground  that 
it  is  immaterial,  irrelevant  and  incompetent,  and  not 
showing  any  order  granting  relief. 

The  COURT. — I  do  not  see  the  materiality  of  that, 
unless  you  can  show  me  how  it  is  material. 

Mr.  BOOTH. — It  is  merely  preliminary  to  offer- 
ing the  whole  proceeding  in  Case  214,  including  the 
application  for  relief  in  regard  to  these  respective 
rates. 
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The  COURT. — All  we  are  concerned  with  here, 
Mr.  Booth,  under  the  issues  in  this  case,  is  any  in- 
stances in  which  the  Railroad  Commission  upon  ap- 
plication has  made  an  order  authorizing  suspension, 
that  is,  authorizing  a  deviation  from  the  provisions 
of  the  Constitution  in  question.  That  power  was 
given  them  by  the  amendment  of  October  10,  1911. 
Any  instance  where  they  did  not  authorize  it  it  was 
just  as  obligatory  upon  the  carrier  as  it  was  before. 
Mr.  BOOTH. — ^Your  Honor,  it  is  merely  prelimin- 
ary. 

The  COURT.— What  is  its  materiality,  if  it  is  pre- 
liminary? Of  course  I  can  see  it  is  merely  prelim- 
inary. 

Mr.  BOOTH. — It  is  all  part  of  the  same  proceed- 
ing, and  if  it  develops  not  to  be  material  it  can  go 
out,  on  a  motion  to  strike  out. 

The  COURT.— If  you  will  offer  that  which  does 
bear  directly  upon  the  subject,  and  that  that  shows 
that  this  is  material,  then  this  case  can  be  admitted, 
but  at  the  present  time  I  do  not  see  its  materiality. 

Mr.  BOOTH. — I  will  withdraw  that  temporarily, 
and  offer  the  order  of  November  20, 1911,  in  the  same 
proceeding,  a  certified  copy  of  the  order,  which 
reads:     [179—25] 

*' Permission  is  hereby  granted  to  railroads 
and  other  transportation  companies,  until  Janu- 
ary 2,  1912,  to  file  for  establishment  with  the 
Commission  in  the  manner  prescribed  by  law 
and  in  accordance  with  the  Commission's  regu- 
lations, such  changes  in  rates  and  fares  as  would 
occur  in  the  ordinary  course  of  their  business, 
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continuing  under  the  present  rate  bases  or  ad- 
justments, higher  rates  or  fares  at  intermediate 
points;  provided,  that  in  so  doing  the  discrimi- 
nation against  intermediate  points  is  not  made 
greater  than  that  in  existence  October  10,  1911, 
except  when  a  longer  line  or  route  desires  to  re- 
duce rates  or  fares  to  the  more  distant  point  for 
the  purpose  of  meeting  by  a  direct  haul  reduc- 
tion of  rates  or  fares  made  by  the  shorter  line. 

The  Commission  does  not  hereby  indicate  that 
it  will  finally  approve  any  rates  and  fares  that 
may  be  filed  under  this  permission,  or  concede 
the  reasonableness  of  any  higher  rates  to  inter- 
mediate points,  all  of  which  rates  and  fares  will 
be  investigated  at  the  hearing  to  be  held  Jan- 
uary 2,  1912." 
Here  is  an  express  permission  to  continue. 
The  COURT, — Yes,  but  would  that  meet  your  ne- 
cessities?    It  is  an  express  permission  given  in  a 
tentative  way — I  mean  given  tentatively  to  continue 
to  charge  those  rates  under  certain  limitations  as 
they  had  existed  theretofore,  but  all,  according  to 
that  order,  to  be  thereafter  the  subject  of  adjustment 
by  the  Commission.     It  seems  to  me  that,  assuming 
that  you  had  proceeded  under  that  order,  in  order  to 
show  a  valid  charge  in  any  instance  where  complaints 
would  follow,  that  the  charge  made  did  transgress 
this  constitutional  provision,  you  would  have  to  show 
that  the  Railroad  Commission  upon  investigation  did 
authorize  the  deviation  from  that  provision,  would 
you  not? 

Mr.   BOOTH.— That  is  exactly  the  point.     The 
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question  is,  what  does  that  word  " investigation' ' 
mean?  The  Railroad  Commission  had  these  tariffs 
on  file  with  it,  and  they  granted  this  permission,  ac- 
cording to  the  order. 

The  COURT. — That  order  expressly  shows  they 
had  not  made  any  investigation  up  to  that  time  be- 
cause they  fixed  a  future  date  for  the  investigation. 

Mr.  BOOTH. — A  general  investigation. 

Mr.  HARWOOD. — Ifyour  Honor  please,  the  ap- 
plication of  [180 — 26]  that  carrier  was  not  on  file 
when  this  order  was  made. 

Mr.  BOOTH.— That  is  true. 

The  COURT. — That  is  an  extraordinary  order,  I 
presume,  growing  out  of  the  fact  that  the  amendment 
to  the  Constitution  had  been  adopted  so  recently  that 
they  had  not  had  time  to  investigate  the  whole  sub- 
ject yet. 

Mr.  BOOTH. — I  suppose  investigation  with  the 
railroad  commission  is  different  from  a  hearing  which 
the  courts  speak  of  in  their  decisions.  Hearing  im- 
plies notice,  opportunity  to  produce  testimony. 

The  COURT. — Of  course  they  investigate  any- 
thing that  is  brought  before  them,  but  investigation 
in  its  general  sense,  as  used  with  reference  to  the 
transactions  of  a  board  of  this  kind,  has  particular 
reference  to  investigations  initiated  by  themselves 
on  general  lines. 

Mr.  BOOTH. — Your  Honor  will  pardon  the  di- 
gression, but  very  often  we  have  orders  served  on  us 
by  the  Commission,  on  their  motion,  which  recite  that 
after  an  investigation  the  Commission  is  convinced 
the  matter  should  be  brought  on  for  hearing.     I  take 
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it  that  the  investigation  meant  in  the  amendment  to 
the  Constitution  might  be  an  investigation  which 
would  meet  the  definition  of  due  process,  or  it  might 
be  an  investigation  to  which  we  were  not  a  party. 

The  COURT. — What  does  that  amendment  to  the 
Constitution  provide  ? 

Mr.  BOOTH.— ''It  shall  be  unlawful  for  any  rail- 
road or  other  transportation  company  to  charge  or 
receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  passengers  or  of  like  kind 
of  property  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  or  route  in  the  same  direction, 
the  shorter  being  included  within  the  longer  distance, 
or  to  charge  any  greater  compensation  as  a  through 
rate  than  the  aggregate  of  the  intermediate  rates; 
provided,  however,  that  upon  application  to  the 
Railroad  Commission  provided  for  in  this  Constitu- 
tion, such  company  may,  in  special  cases,  after  in- 
vestigation, be  authorized  by  such  commission  to 
charge  less  for  longer  than  for  shorter  distances  for 
the  transportation  of  persons  or  property."  [181 — 
27] 

The  COURT. — That  is  limited  by  what  immedi- 
ately precedes  it.  It  must  be  upon  application  by 
the  company. 

Mr.  BOOTH. — Of  course,  if  your  Honor  takes  that 
view  of  the  case  I  will  frankly  say  the  applications 
were  not  filed,  as  far  as  these  specific  rates  were  con- 
cerned, until  the  30th  of  December,  1911.  This  order 
was  dated  on  the  20th  of  November,  1911. 

The  COURT. — When  did  these  movements  of 
freight  occur  *? 
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Mr.  BOOTH. — The  ones  that  we  are  immediately 
concerned  mth  occurred  between  October  20,  1911, 
and  May  27, 1912. 

The  COURT.— I  do  not  see  how  they  can  be 
affected,  Mr.  Booth. 

Mr.  BOOTH. — I  should  like  to  have  your  Honor's 
permission  to  make  a  record  of  these  documentary 
exhibits. 

The  COURT.— Yes,  you  are  entitled  to  that.  A 
reviewing  court  might  put  a  different  construction 
on  the  effect  of  the  evidence.  I  will  admit  those 
offered,  of  course,  with  the  understanding  that  coun- 
sel has  of  my  views.  I  am  simply  admitting  them  for 
the  purpose  of  enabling  you  to  make  a  record. 

Mr.  HARWOOD.— Could  that  not  be  done  by 
marking  this  for  identification  ? 

The  COURT. — It  can  be  done  by  admitting  it  in 
evidence. 

Mr.  BOOTH. — It  can  go  in  the  record  either  way. 

The  COURT. — You  may  offer  it ;  it  may  be  marked 
for  identification,  and  I  will  reserve  the  ruling  until 
I  see  the  effect  of  the  whole  offer  that  you  make. 

Defendant's  counsel  then  offered  a  notice  of  the 
California  Railroad  Commission  dated  October  26, 
1911.  The  offer  was  objected  to  on  the  ground  that 
it  was  immaterial,  irrelevant  and  incompetent,  and 
that  it  did  not  show  that  the  Railroad  Commission 
after  investigation  had  granted  relief.  The  plaintiff 
expressly  waived  the  objection  that  the  notice  was  not 
certified  to.  The  Court  sustained  the  objection, 
whereupon  defendant  excepted.     [182 — 28] 

Said  offer  is  in  words  and  figures  as  follows :  [183 
—29] 
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Exhibit  No.  4. 

BEFORE  THE  RAILROAD  COMMISSION  OF 

THE  STATE  OF  CALIFORNIA. 

No.  214. 

IN  THE  MATTER  OF  THE  PROVISIONS  OF 
SECTION  21  OF  ARTICLE  XII  OF  THE 
CONSTITUTION  OF  CALIFORNIA,  RE- 
LATING TO  LONG  AND  SHORT  HAULS 
AND  THROUGH  RATES  EXCEEDING 
AGGREGATE  OF  INTERMEDIATE 
RATES. 

NOTICE  TO  PRESENT  LIST  OF  DEVIATIONS 
AND  TO  JUSTIFY  EXCEPTIONS. 

To  All  Railroad  and  Other  Transportation  Com- 
panies Within  the  State  of  California: 
You  and  each  of  you  are  hereby  notified  that  at  a 
regular  meeting  of  the  Railroad  Commission  of  the 
State  of  California,  held  at  the  office  of  the  Commis- 
sion in  the  City  of  San  Francisco,  State  of  Califor- 
nia, on  the  16th  day  of  October,  1911,  all  the  commis- 
sioners being  present  and  voting,  the  following  reso- 
lution was  unanimously  adopted : 

"Whereas  Section  21  of  Article  XII  of  the  Con- 
stitution of  California,  as  amended  on  October  10, 
1911,  provides  in  part  as  follows: 

'  It  shall  be  unlawful  for  any  railroad  or  other 
transportation  company  to  charge  or  receive 
any  greater  compensation  in  the  aggregate  for 
the  transportation  of  passengers  or  of  like  kind 
of  property  for  a  shorter  than  for  a  longer  dis- 
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tance  over  the  same  line  or  route  in  the  same  di- 
rection, the  shorter  being  included  within  the 
longer  distance,  or  to  charge  any  greater  com- 
pensation as  a  through  rate  than  the  aggregate 
of  the  intermediate  rates.  Provided,  however, 
that  upon  application  to  the  Railroad  Commis- 
sion, provided  for  in  this  constitution,  such  com- 
pany may,  in  special  cases,  after  investigation, 
be  authorized  by  such  commission  to  charge 
less  for  longer  than  for  shorter  distances  for 
the  transportation  of  persons  or  property,  and 
the  Railroad  Commission  may  from  time  to  time 
prescribe  the  extent  to  which  such  company  may 
be  relieved  from  the  prohibition  to  charge  less 
for  the  longer  than  for  the  shorter  haul;"  and, 
[184—30] 

Whereas,  most  of  the  railroad  and  other  transpor- 
tation companies  of  this  State  have  filed  with  this 
commission  certain  schedules  which  are  not  in  con- 
formity with  said  provisions  of  the  Constitution  of 
this  State,  unless  authorized  by  this  commission. 

NOW,  THEREFORE,  BE  IT  ORDERED  that 
each  railroad  and  other  transportation  company 
which  has  filed  with  this  commission  any  schedule 
containing  any  rate  or  fare  showing  a  greater  com- 
pensation in  the  aggregate  for  the  transportation  of 
passengers  or  of  like  kind  of  property  for  a  shorter 
than  a  longer  distance  over  the  same  line  or  route 
in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  or  a  greater  compensa- 
tion as  a  through  rate  than  the  aggregate  of  the  in- 
termediate rates,  file  with  this  commission  on  or  be- 
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fore  the  2d  day  of  January,  1912,  a  complete  list 
of  each  rate  or  charge  not  in  conformity  with  said 
provisions  of  the  Constitution  of  this  State,  unless 
authorized  by  this  commission,  as  shown  by  its  sched- 
ules of  rates  and  fares  on  file  with  this  commission, 
showing  in  each  case  the  name  of  the  commodity  or 
description  of  the  traffic,  or  the  passenger  or  other 
service,  the  point  or  points  of  origin  and  destination, 
the  highest  intermediate  rate  or  fare  with  the  name 
of  the  point  (in  case  of  long  or  short  haul)  or  the 
different  intermediate  rates  (in  case  of  a  greater 
compensation  for  a  through  route),  and  the  rate  or 
fare  to  the  more  distant  point. 

''BE  IT  FURTHER  ORDERED,  that  each  of  said 
railroad  and  other  transportation  companies  present 
to  this  commission  on  or  before  said  2d  day  of  Janu- 
ary, 1912,  for  examination  and  investigation  by  this 
commission,  a  new  schedule  or  schedules  removing 
said  deviations  from  the  provisions  of  said  section 
of  the  Constitution  of  this  State,  or  in  case  it  is 
desired  to  justify  the  same,  or  any  of  them,  an  appli- 
cation or  applications  to  be  relieved  from  the  pro- 
visions of  said  section,  said  application  or  applica- 
tions to  be  in  such  of  the  two  following  forms  as  may 
meet  the  conditions  as  to  which  relief  [185 — 31]  is 
sought : 

(a)     The    (name     of    carrier)     , 

through (name   of   officer   or   agent  making 

application) ,  its (official  title  of  officer 

or  agent) ,  petitions  the  Railroad  Commission 

of  the  State  of  California  for  authority  to  establish 
rates   (or  fares)   for  the  transportation  of  
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(name    of    commodity    or    description  of  traffic,  or 

passengers) from  (name  of  point  or 

points  of  origin) to (name  of  point  or 

points  of  destination)  lower  than  the  rates 

(or  fares)    concurrently  in  effect  to   intermediate 

points  (names  of  all  intermediate  points) 

;  the  highest  charge  at  such  intermediate  points 

to  apply  at  (name  of  intermediate  point) 

,  and  to  be  not  more  than (cents  per 

100  pounds,  per  ton,  per  car,  or  per  package,  or  per 

passenger)  in  excess  of  the  rates  to  

(name  of  more  distant)  point  to  which  lower  rate 

is  proposed) .     This  application  is  based  upon 

the  desire  of  petitioner  to  meet  (by  direct  haul  over 
a  longer  line  or  route,  or  by  water  competition), 

competitive  conditions  created  at  (name  of 

more  distant  point  or  points  at  which  the  lower  rates 

or  fares  are  proposed)  by (name  of 

railway,  or  of  regular  line  of  steamers  or  so-called 
* '  tramp-vessels  "  )  • 

(b)  Application  shall  be  made  in  general  form 
the  same  as  (a),  but  shall  request  authority  to  charge 
a  higher  rate  or  fare  as  the  through  rate  or  fare  than 
the  aggregate  of  the  intermediate  rates  or  fares. 
The  application  shall  state  clearly  the  [186 — 32] 
reasons  in  support  thereof,  and  shall  specify  the  ex- 
tent to  which  it  is  desired  to  make  the  through  rate 
or  fare  higher  than  the  aggregate  of  the  intermediate 
rates  or  fares. 

Separate  applications  should  be  made  for  differ- 
ent situations  governed  by  different  rate  adjustments 
or  competitive  influences.     Where  the  rates  or  fares 
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are  contained  in  a  joint  tariff  schedule,  a  petition 
from  the  carrier  which  issued  the  schedule  or  from 
the  duly  authorized  agent,  specifying  the  same  by 
C.  R.  C  number,  may  be  made  on  behalf  of  the  car- 
riers lawfully  parties  to  the  schedule,  and  will  be 
held  and  considered  to  be  on  behalf  of  all  carriers 
concurring  in  the  schedule.  Each  carrier  may  file 
as  many  applications  as  are  necessary  to  present 
properly  the  several  situations  as  to  w^iich  it  desires 
relief,  and  it  is  desired  that  each  particular  situa- 
tion be  treated  by  itself.  Each  application  must  be 
certified  by  the  officer  or  agent  making  the  same. 

"AND  BE  IT  FURTHER  ORDERED,  that  the 
Secretary  be  and  he  is  hereby  ordered  to  serve  a 
copy  of  that  order  on  each  of  said  railroad  and  other 
transportation  companies  and  to  notify  each  of  them 
to  comply  with  all  the  requirements  hereof. ' ' 

And  you  are  further  notified  to  comply  with  each 
and  all  requirements  of  said  resolution  wdthin  the 
time  or  times  in  said  resolution  specified. 

By  order  of  the  Commission. 

[Seal]     (Signed.)  CHARLES  R.  DETRICK, 

Secretary. 

Dated  San  Francisco,  California,  October  26,  1911. 
[187—33] 

The  defendant  then  offered  the  order  of  the  Cali- 
fornia Railroad  Commission  in  connection  with  Case 
No.  214,  dated  November  20,  1911,  entitled  "Permis- 
sion to  Carriers  to  Continue  Present  Rate  Bases," 
etc.,  which  was  objected  to  by  the  plaintiff  on  the 
ground  that  it  was  inmiaterial,  irrelevant  and  incom- 
petent, and  did  not  show  that  the  Railroad  Commis- 
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sion  after  investigation  had  granted  relief ;  plaintiff 
waiving  objection  to  the  offer,  on  the  ground  that  it 
was  not  certified.  The  Court  sustained  the  objection, 
and  defendant  excepted. 

(Exception  No.  5.) 
The  said  order  of  November  20',  1911,  was  in  words 
and  figures  as  follows :     [188 — 34] 

Exhibit  No.  5. 

BEFORE  THE  RAILROAD  COMMISSION  OF 
THE  STATE  OF  CALIFORNIA. 

No.  214. 

IN  THE  MATTER  OF  THE  PROVISIONS  OF 
SECTION  21  OF  ARTICLE  XII  OF  THE 
CONSTITUTION  OF  CALIFORNIA,  RE- 
LATING TO  LONG  AND  SHORT  HAULS 
AND    THROUGH   RATES    EXCEEDING 
AGGREGATE       OF       INTERMEDIATE 
RATES. 
PERMISSION  TO  CARRIERS  TO  CONTINUE 
PRESENT   RATE   BASES  AND   ADJUST- 
MENT OF  RATES  PENDING  HEARING  ON 
APPLICATIONS     FOR     RELIEF     FROM 
PROVISIONS  OF  SECTION  21,  ARTICLE 
12,  OF  CONSTITUTION  OF  CALIFORNIA. 
To  All  Railroads  and  Other  Transportation  Com- 
panies Within  the  State  of  California : 
Permission  is  hereby  granted  to  railroads  and  other 
transportation    companies   until   January  2d,  1912, 
to  file  for  establishment  with  the  Commission  in  the 
manner  prescribed  by  law  and  in  accordance  with 
the  Commission's  regulations,  such  changes  in  rates 
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and  fares  as  would  occur  in  the  ordinary  course  of 
their  business,  continuing,  under  the  present  rate 
bases  or  adjustments,  higher  rates  or  fares  at  inter- 
mediate points;  provided,  that  in  so  doing  the  dis- 
crimination against  intermediate  points  is  not  made 
greater  than  that  in  existence  October  10th,  1911, 
except  when  a  longer  line  or  route  desires  to  reduce 
rates  or  fares  to  the  more  distant  point  for  the  pur- 
pose of  meeting  by  a  direct  haul  reduction  of  rates  or 
fares  made  by  the  shorter  line. 

The  Commission  does  not  hereby  indicate  that  it 
will  finally  approve  any  rates  and  fares  that  may  be 
filed  under  this  permission  or  concede  the  reasonable- 
ness of  any  higher  rates  to  intermediate  points,  [189 
— ^^35]  all  of  which  rates  and  fares  will  be  investi- 
gated at  the  hearing  to  be  held  January  2d,  1912. 

By  order  of  the  Commission. 

CHARLES  R.  DETRICK, 

Secretary. 

Dated  San  Francisco,  California,  November  20th, 
1911. 

A  true  copy. 

[Seal]         (Signed.)     H.  G.  MATHEWSON, 
Assistant  Secretary  Railroad  Commission,  State  of 
California.     [190—36] 

The  defendant  then  offered  certified  copies  of 
Southern  Pacific  Company  petitions  Nos.  3,  9,  10,  30 
and  40,  addressed  to  the  Railroad  Commission  of  the 
State  of  California,  asking  for  relief  from  the  pro- 
visions of  Section  21  of  Article  XII  of  the  California 
Constitution  as  amended  October  10,  1911,  with  re- 
spect to  the  rates  specified  in  those  petitions. 
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Mr.  HARWOOD.— The  objection  is  made  to  these 
petitions  that  they  are  irrelevant,  immaterial  and 
incompetent. 

The  COURT. — What  are  these  petitions,  and  when 
were  they  filed  ? 

Mr.  BOOTH.— They  were  filed  on  December  30, 
1911,  and  were  filed  pursuant  to  the  order  of  the  Com- 
mission of  November  20,  and  the  notice  dated  Octo- 
ber 26,  1911,  which  have  just  been  refused  admission. 

The  COURT. — They  relate  to  antecedent  transac- 
tions, do  they? 

Mr.  BOOTH. — They  relate  to  the  rates  which  were 
in  effect  on  October  10,  1911,  and  ask  permission  to 
have  those  rates  continued  in  force  on  account  of 
competitive  conditions  compelling  the  lower  rate  for 
the  more  distant  transportation. 

The  COURT. — The  petitions  were  filed  subsequent 
to  the  date  of  the  charges  that  are  here  in  suit,  were 
they? 

Mr.  BOOTH.— Before  the  date  of  some  of  the 
charges  and  subsequent  to  the  date  of  others. 

The  COURT. — Are  any  of  the  charges  here  sued 
for  charges  that  were  made  after  these  petitions  had 
been  acted  upon? 

Mr.  BOOTH. — These  petitions  may  be  considered 
to  have  been  pending  until  May  27,  1912  They  had 
not  been  specifically  acted  upon  either  prior  to  that 
time  or  since  that  time,  except  in  so  far  as  the  deci- 
sion in  Case  116,  which  I  am  going  to  offer  shortly, 
may  be  considered  to  have  affected  them. 

The  COURT. — They  were  never  specifically  acted 
upon?     [191—37] 
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Mr.  BOOTH.— No,  your  Honor. 

The  COURT.— What  is  the  date  of  the  last  of  these 
charges  that  is  sued  for  ? 

Mr.  HARWOOD.— May  27,  1912,  your  Honor. 

The  OOURT.— The  same  ruling  will  be  had  as  to 
this  offer  of  these  petitions. 

Mr.  BOOTH.— Exception. 

(Exception  No.  6.) 

Said  petitions  so  offered  and  excluded  were  in 
words  and  figures  as  follows:     [192 — 38] 

FORM  B. 

Petition  No.  10.  C.  R.  C.  No. • 

SOUTHERN  PACIFIC  COMPANY. 
(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT. 
To  the  Railroad  Commission  of  California, 

San  Francisco,  California. 
APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS OF  SECTION  21  OF  ARTICLE  XII 
OF  THE  CONSTITUTION  OF  CALIFOR- 
NIA AS  AMENDED  OCTOBER  10,  1911, 
FOR    ACCOUNT    OF    TARIFF    LOCAL 
FREIGHT  TARIFF  #37  C.  R.  C.  NO.  12, 
WHICH  IS  ON  FILE  WITH  YOUR  HON- 
ORABLE COMMISSION: 
The      SOUTHERN      PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Trafdc  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating  car- 
riers, which  may  be  named  in  above-mentioned  tariff, 
rates  for  the  transportation  of  property  as  described 
in  Column  No.  1,  page  2,  from  points  specified  in  Col- 
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umn  No.  2,  and  to  points  specified  in  Column  No  3 
lower  rates  than  concurrently  in  effect  from  or  to  in- 
termediate points  as  described  in  Column  No  4-  the 
highest  charge  at  such  intei-mediate  points  to  apply 
at  point  shown  in  Column  No.  5,  and  to  be  not  more 
than  cents  per  100  lbs.,  shown  in  Column  No.  6  in 
excess  of  the  rates  to  points  shown  in  Column  No  7 
The  following  tabulation,  page  2,  outlines  in  a  gen- 
eral way  the  adjustment  of  rates  covered  by  tariff 
O.  R.  C.  No.  12,  and  is  in  the  nature  of  an  explanation 
of  the  general  features  where  the  rates  do  not  con- 
form to  Section  21  of  Article  XII  of  the  Constitu- 
tion of  California  as  Amended  October  10,  1911 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  transpor- 
tation of  like  kinds  of  property  for  the  shorter  than 
for  the  longer  distance  over  the  same  line  or  road  in 
the  same  direction,  the  shorter  being  included  within 
the  longer  distance,  but  it  is  not  practicable  to  state 
them  all  m  detail  in  this  petition,  and  it  is  the  desire 
of  your  petitioner  to  continue  such  rates  in  force  as 
m  said  tariff  provided,  reference  hereby  being  made 
to  said  tariff  for  further  details  and  particulars  as 
to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
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riers,  viz.:  by  the  California  Transportation  Com- 
pany and  ''tramp"  vessels. 

Eespectfully  submitted, 
SOUTHEEN  PACIFIC  COMPANY. 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager. 
By  H.  a  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Commission  expires  Feb.  25,  1914'.     [193—39] 
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FORM  A. 

Petition  No.  40.  C.  R.  C.  No. 

SOUTHERN  PACIFIC  COMPANY. 

(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT. 

To  the  Railroad  Commission  of  California, 
San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS OF  SECTION  21  OF  ARTICLE  XII 
OF  THE  CONSTITUTION  OF  CALIFOR- 
NIA AS  AMENDED  OCTOBER  10,  1911, 
FOR  ACCOUNT  OF  TARIFF  S.  P.  CO. 
COMM.  SPECIALS  #1&-Y  C.  R.  C.  NO.  84, 
WHICH  IS  ON  FILE  WITH  YOUR  HON- 
ORABLE COMMISSION: 
The      SOUTHERN      PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating  car- 
riers, which  may  be  named  in  above-mentioned  tariff, 
rates  for  the  transportation  of  property  as  described 
in  Column  No.  1,  page  2,  from  points  specified  in  Col- 
umn No.  2,  and  to  points  specified  in  Column  No.  3, 
lower  rates  than  concurrently  in  effect  from  or  to  in- 
termediate points  as  described  in  Column  No.  4 ;  the 
highest  charge  at  such  intermediate  points  to  apply 
at  point  shown  in  Column  No.  5,  and  to  be  not  more 
than  cents  per  100  lbs.,  shown  in  Column  No.  6  in 
excess  of  the  rates  to  points  shown  in  Column  No.  7. 
The  following  tabulation,  page  2,  outlines  in  a  gen- 
eral way  the  adjustment  of  rates  covered  by  tariff 
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C.  R.  C.  No.  84,  and  is  in  the  nature  of  an  explanation 
of  the  general  features  where  the  rates  do  not  con- 
form to  Section  21  of  Article  XII  of  the  Constitu- 
tion of  California  as  Amended  October  10,  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  transpor- 
tation of  like  kinds  of  property  for  the  shorter  than 
for  the  longer  distance  over  the  same  line  or  road  in 
the  same  direction,  the  shorter  being  included  within 
the  longer  distance,  but  it  is  not  practicable  to  state 
them  all  in  detail  in  this  petition,  and  it  is  the  desire 
of  your  petitioner  to  continue  such  rates  in  force  as 
in  said  tariff  provided,  reference  hereby  being  made 
to  said  tariff  for  further  details  and  particulars  as 
to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul  over  a  longer  line  or 

route  competitive  conditions  created  at   by 

Pacific  Coast  Steamship  Company  and  various  other 
water- faring  craft. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY. 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager. 
By  H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Conunission  expires  Feb.  25,  1914.     [194 — 41] 
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FORM  B. 

Petition  No.  9.  C.  R.  C.  No. 

SOUTHERN  PACIFIC  COMPANY. 
(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT. 
To  the  Railroad  Commission  of  California, 
San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS OF  SECTION  21  OF  ARTICLE  XII 
OF  THE  CONSTITUTION  OF  CALIFOR- 
NIA AS  AMENDED  OCTOBER  10,  1911, 
FOR    ACCOUNT    OF    TARIFF    LOCAL 
FREIGHT  TARIFF  #37  C.  R.  C.  NO.  12, 
WHICH  IS  ON  FILE  WITH  YOUR  HON- 
ORABLE COMMISSION: 
The      SOUTHERN      PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating  car- 
riers, which  may  be  named  in  above-mentioned  tariff, 
rates  for  the  transportation  of  property  as  described 
in  Column  No.  1,  page  2,  from  points  specified  in  Col- 
umn No.  2,  and  to  points  specified  in  Column  No.  3, 
lower  rates  than  concurrently  in  effect  from  or  to  in- 
termediate points  as  described  in  Column  No.  4 ;  the 
highest  charge  at  such  intermediate  points  to  apply 
at  point  shown  in  Column  No.  5,  and  to  be  not  more 
than  cents  per  100  lbs.,  shown  in  Column  No.  6  in 
excess  of  the  rates  to  points  shown  in  Column  No.  7. 
The  following  tabulation,  page  2,  outlines  in  a  gen- 
eral way  the  adjustment  of  rates  covered  by  tariff 
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C.  R.  C.  No.  12,  and  is  in  the  nature  of  an  explanation 
of  the  general  features  where  the  rates  do  not  con- 
form to  Section  21  of  Article  XII  of  the  Constitu- 
tion of  California  as  Amended  October  10,  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  transpor- 
tation of  like  kinds  of  property  for  the  shorter  than 
for  the  longer  distance  over  the  same  line  or  road  in 
the  same  direction,  the  shorter  being  included  within 
the  longer  distance,  but  it  is  not  practicable  to  state 
them  all  in  detail  in  this  petition,  and  it  is  the  desire 
of  your  petitioner  to  continue  such  rates  in  force  as 
in  said  tariff  provided,  reference  hereby  being  made 
to  said  tariff  for  further  details  and  particulars  as 
to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  m^e^  feed  at  ^ 
more  distant  point  hy-  competition  with  water  carriers 
viz. :  hf  the  over  a  longer  line  or  route  competitive 
conditions  created  at  Tulare  by  A.  T.  &  S.  F.  Ry.  and 
*' tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY. 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager. 
By  H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Commission  expires  Feb.  25,  1914'.     [195 — 43] 
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FORM  B. 

Petition  No.  3.  C.  R.  C.  No. ■ 

SOUTHERN  PACIFIC  COMPANY. 

(Pacific  System) 

FREIGHT  TRAFFIC  DEPARTMENT. 

To  the  Railroad  Commission  of  California, 
San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS OF  SECTION  21  OF  ARTICLE  XII 
OF  THE  CONSTITUTION  OF  CALIFOR- 
NIA AS  AMENDED  OCTOBER  10,  1911, 
FOR    ACCOUNT    OF    TARIFF    LOCAL 
RATES  OF  JAN.  1,  1894,  C.  R.  C.  NO.  134, 
WHICH  IS  ON  FILE  WITH  YOUR  HON- 
ORABLE COMMISSION: 
The      SOUTHERN      PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating  car- 
riers, which  may  be  named  in  above-mentioned  tariff, 
rates  for  the  transportation  of  property  as  described 
in  Column  No.  1,  page  2,  from  points  specified  in  Col- 
umn No.  2,  and  to  points  ^specified  in  Column  No.  3, 
lower  rates  than  concurrently  in  effect  from  or  to  in- 
termediate points  as  described  in  Column  No.  4 ;  the 
highest  charge  at  such  intermediate  points  to  apply 
at  point  shown  in  Column  No.  5,  and  to  be  not  more 
than  cents  per  100  lbs.,  shown  in  Column  No.  6  in 
excess  of  the  rates  to  points  shown  in  Column  No.  7. 
The  following  tabulation,  page  2,  outlines  in  a  gen- 
eral way  the  adjustment  of  rates  covered  by  tariff 
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C.  R.  C.  No.  134,  and  is  in  the  nature  of  an  explanation 
of  the  general  features  where  the  rates  do  not  con- 
form to  Section  21  of  Article  XII  of  the  Constitu- 
tion of  California  as  Amended  October  10,  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  transpor- 
tation of  like  kinds  of  property  for  the  shorter  than 
for  the  longer  distance  over  the  same  line  or  road  in 
the  same  direction,  the  shorter  being  included  mthin 
the  longer  distance,  but  it  is  not  practicable  to  state 
them  all  in  detail  in  this  petition,  and  it  is  the  desire 
of  your  petitioner  to  continue  such  rates  in  force  as 
in  said  tariff  provided,  reference  hereby  being  made 
to  said  tariff  for  further  details  and  particulars  as 
to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
riers, viz. :  by  the  California  Transportation  Com- 
pany et  al.  and  ''tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY. 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager. 
H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Commission  expires  Feb.  25,  1914.     [196 — 45] 
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FORM  B. 

Petition  No.  30.  C.  R.  C.  No. 

SOUTHERN  PACIFIC  COMPANY. 

(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT. 
To  the  Railroad  Commission  of  California, 
San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS OF  SECTION  21  OF  ARTICLE  XII 
OF  THE  CONSTITUTION  OF  CALIFOR- 
NIA AS  AMENDED  OCTOBER  10,  1911, 
FOR  ACCOUNT  OF  TARIFF  S.  P.  CO.'S 
NO.  659  C.  R.  C.  NO.  805,  WHICH  IS  ON 
FILE  WITH  YOUR  HONORABLE  COM- 
MISSION: 
The      SOUTHERN      PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating  car- 
riers, which  may  be  named  in  above-mentioned  tariff, 
rates  for  the  transportation  of  property  as  described 
in  Column  No.  1,  page  2,  from  points  specified  in  Col- 
nmn  No.  2,  and  to  points  specified  in  Coliunn  No.  3, 
lower  rates  than  concurrently  in  effect  from  or  to  in- 
termediate points  as  described  in  Column  No.  4 ;  the 
highest  charge  at  such  intermediate  points  to  apply 
at  point  shown  in  Column  No.  5,  and  to  be  not  more 
than  cents  per  100  lbs.,  shown  in  Column  No.  6  in 
excess  of  the  rates  to  points  shown  in  Column  No.  7. 
The  following  tabulation,  page  2,  outlines  in  a  gen- 
eral way  the  adjustment  of  rates  covered  by  tariff 
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C.  R.  C.  No.  805,  and  is  in  the  nature  of  an  explanation 
of  the  general  features  where  the  rates  do  not  con- 
form to  Section  21  of  Article  XII  of  the  Constitu- 
tion of  California  as  Amended  October  10,  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  transpor- 
tation of  like  kinds  of  property  for  the  shorter  than 
for  the  longer  distance  over  the  same  line  or  road  in 
the  same  direction,  the  shorter  being  included  within 
the  longer  distance,  but  it  is  not  practicable  to  state 
them  all  in  detail  in  this  petition,  and  it  is  the  desire 
of  your  petitioner  to  continue  such  rates  in  force  as 
in  said  tariff  provided,  reference  hereby  being  made 
to  said  tariff  for  further  details  and  particulars  as 
to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
riers, viz. :  by  the  Pacific  Coast  Steamship  Co. ;  also 
rail  to  ports,  thence  via  Pacific  Coast  Steamship 
Company  and  ''tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY. 
By  H.  A.  JONES, 
Its  Freight  Traffic  Manager. 
H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  Commission  expires  Feb.  25,  1914'.     [197 — 47] 
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Defendant  then  offered  a  copy  of  the  minutes  of 
the  California  Railroad  Commission,  of  January  2, 
1912: 

Mr.  HARWOOD.— That  is  a  correct  copy,  with 
the  exception  of  the  reporter's  transcript  which  is 
therein  referred  to,  and  that  matter  was  covered  by 
the  stipulation  which  is  on  file. 

Mr.  BOOTH. — I  understand  no  objection  is  made 
to  this  on  the  ground  of  lack  of  certification  ? 

Mr.  HARWOOD.— No. 

Mr.  BOOTH. — You  do  make  the  general  objec- 
tion to  it? 

Mr.  HARWOOD.— Yes. 

The  COURT.— What  is  it? 

Mr.  BOOTH. — ^^That  is  a  copy  of  the  minutes  of 
the  Railroad  Coromission  reciting  that  on  January 
2,  1912,  Case  214  came  on  for  hearing.  There  was 
a  discussion  held,  but  no  evidence  introduced,  noth- 
ing further  done;  it  was  postponed  without  day. 

The  COURT.— The  same  ruling. 

Mr.  BOOTH.— Exception. 

(Exception  No.  7.) 

Said  offer  was  in  words  and  figures  as  follows : 
[198—48] 

In  the  matter  of  Case  No.  214  entitled  "In  the 
matter  of  the  provisions  of  Section  21  of  Article  12 
of  the  Constitution  of  California  relating  to  long  and 
short  hauls  and  through  rates  exceeding  aggregate 
of  intermediate  rates,"  set  for  hearing  at  this  time 
and  place,  the  Commission  proceeded  to  a  hearing  of 
the  same.     The  following  appearances  were  entered : 

C.  J.  Bradley  of  the  Merchants  and  Manufactur- 
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ers '  Association  of  Sacramento. 

W.  R.  Wheeler  and  Seth  Mann  of  the  Traffic  Bu- 
reau of  the  Merchant's  Exchange. 

F.  R.  Hill  of  the  Fresno  Traffic  Association. 

F.  P.  Gregson  of  the  Associated  Jobbers  of  Los 
Angeles. 

G.  W.  Luce  and  C.  W.  Durbrow  of  the  Southern 
Pacific  Company. 

Edward  Chambers  and  H.  P.  Anewalt  of  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway. 

E.  S.  Pillsbury  of  Wells,  Fargo  &  Company  Ex- 
press. 

Archibald  Gray  and  C.  H.  Helting  of  the  Western 
Pacific  Railway. 

William  Henshaw  of  the  Southern  California  Ce- 
ment Company. 

Discussion  was  held  until  11 :05  A.  M. 

(See  Reporter's  Transcript.) 

It  is  hereby  certified  that  the  foregoing  is  a  true 
copy  of  minutes  of  the  meeting  of  the  Railroad  Com- 
mission of  the  State  of  California  held  on  the  2d  of 
January,  1912,  in  so  for  as  said  minutes  relate  to  case 
No.  214.     [199—50] 

The  defendant  then  offered  in  evidence  (the  plain- 
tiff waiving  objection  as  to  lack  of  certification)  an 
order  of  the  Railroad  Commission  of  January  16, 
1912,  in  its  Case  214,  extending  time  for  filing  relief 
applications  to  February  15,  1912,  which  said  offer 
was  objected  to  by  plaintiff  as  irrelevant,  incompe- 
tent and  immaterial,  the  objection  being  sustained 


California  Adjustment  Company.  425 

by  the  court,  and  defendant  excepting. 
(Exception  No.  8.) 
Said  offer  was  in  words  and  figures  as  follows: 
[200—51] 

BEFORE  THE  RAILROAD   COMMISSION  OF 
THE  STATE  OF  CALIFORNIA. 

No.  214. 

IN  THE  MATTER  OF  THE  PROVISIONS  OF 
SECTION  21  OF  ARTICLE  XII  OF  THE 
CONSTITUTION  OF  CALIFORNIA  RE- 
LATING TO  LONG  AND  SHORT  HAULS 
AND    THROUGH   RATES   EXCEEDING 
AGGREGATE       OF       INTERMEDIATE 
RATES. 
It   is  hereby  ordered   that   the   time   heretofore 
granted  to  the  railroad    and  other    transportation 
companies  of  the  State  within  which  to  file  with  this 
Commission  new  schedules  removing  deviations  from 
the  provisions  of  Section  21  of  Article  XII  of  the 
Constitution  of  this  State,  or  in  case  it  is  decided  to 
justify  the  same,  or  any  of  them,  applications  to  l^e 
relieved  from  the  provisions  of  said  section,  be  and 
the  same  is  hereby  extended  to  February  15,  1912, 
at  which  time  said  schedules  or  applications  must 
be  filed  with  this  Commission.     As  to  any  rate  or 
fare  as  to  which  neither  such  schedule  nor  such  ap- 
plication has  been  filed  with  this  Commission  by  said 
date,  the  provisions  of  said  section  21,  Article  XII, 
of  -the  Constitution  will  at  once  become  operative, 
and  the  lower  rate  or  fare  for  a  longer  distance  will 
become  the  maximum  rate  or  fare  for  all  intermedi- 
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ate  points  on  the  same  line  or  route  for  movements 
in  the  same  direction,  the  shorter  haul  being  in- 
cluded within  the  longer  distance,  and  the  aggregate 
of  the  intermediate  rates  or  fares  will  become  the 
through  rate  or  fare  in  cases  in  which  the  through 
rate  or  fare  is  now  in  excess  of  the  aggregate  of  the 
intermediate  rates  or  fares. 

Until  February  15,  1912,  the  railroad  and  other 
transportation  companies  may  file  for  establishment 
with  the  Commission  in  the  manner  prescribed  by 
law  and  in  accordance  with  the  Commission's  regu- 
lations such  changes  in  rates  and  fares  as  would  oc- 
cur in  the  [201 — 52]  ordinary  course  of  their 
business,  continuing,  under  the  present  rate  bases  or 
adjustments,  higher  rates  or  fares  at  intermediate 
points:  Provided  that  in  so  doing  the  discrimina- 
tion against  intermediate  points  is  not  made  greater 
than  that  in  existence  October  10,  1911,  except  when 
a  longer  line  or  route  desires  to  reduce  rates  or  fares 
to  the  most  distant  point  for  the  purpose  of  meeting 
by  a  direct  haul  reduction  of  rates  or  fares  made  by 
the  shorter  line.  The  Commission  does  not  hereby 
indicate  that  it  will  finally  approve  any  rates  and 
fares  that  may  be  filed  under  this  permission  or  con- 
cede the  reasonableness  of  any  higher  rates  to  inter- 
mediate points,  all  of  which  rates  and  fares  will  be 
subject  to  investigation  and  correction. 

And  be  it  further  ordered  that  the  Secretary  be 
and  he  is  hereby  ordered  to  serve  a  copy  of  this  or- 
der on  each  of  said  railroad  and  other  transporta- 
tion companies  and  to  notify  each  of  them  to  comply 
with  all  the  requirements  hereof. 

Dated:  January  16,  1912.     [202—53] 
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The  defendant  then  offered  a  certified  copy  of 
Decision  No.  116  of  the  California  Railroad  Commis- 
sion in  the  case  of  Traffic  Bureau  of  the  Merchants' 
Exchange  vs.  Southern  Pacific  Company,  dated 
March  28,  1912,  which  said  offer  was  objected  to  on 
the  ground  that  it  was  immaterial,  irrelevant,  incom- 
petent, and  not  made  by  the  Commission  in  pursu- 
ance of  the  section  of  the  Constitution  in  question, 
and  not  made  by  the  Commission  upon  the  applica- 
tion for  relief  made  by  the  carriers,  and  upon  the 
further  ground  that  the  order  was  not  effective  until 
all  the  shipments  described  in  the  complaint  had 
moved. 

The  COURT.— What  is  this,  Mr.  Booth? 

Mr.  BOOTH. — Its  only  bearing  in  this  case  is  the 
eff'ect  on  the  roofing  paper  rate ;  inasmuch  as  counsel 
objects  upon  the  ground  that  it  did  not  become  finally 
effective  until  May  27th,  and  the  objection  is  well 
taken  and  that  is  correct,  I  will  stipulate  to  that, 
for  the  purpose  of  saving  putting  in  or  offering  the 
extension  order. 

The  COURT.— What  is  the  purpose  of  the  offer? 

Mr.  BOOTH, — The  purpose  of  the  offer  is  to  show 
that  these  rates  were  under  consideration  by  the 
Commission  from  the  time  |the  applications  werei 
filed;  that  they  only  decided  with  respect  to  one  set 
of  rates  during  the  period  covered  by  the  complaint. 

The  objection  was  sustained,  and  the  defendant  ex- 
cepted. 

(Exception  No.  9.) 

Said  offer  was  as  follows:     [203 — 54] 
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Exhibit  No.  7. 
Decision. 

COPY. 

BEFORE  THE  RAILROAD  COMMISSION  OF 

THE  STATE  OF  CALIFORNIA. 

No.  116. 

TRAFFIC  BUREAU  OF  THE  MERCHANTS' 
EXCHANGE, 

Complainants, 
vs. 

SOUTHERN  PACIFIC  COMPANY  (a  Corpora- 
tion), and  ATCHISON,  TOPEKA  AND 
SANTA  FE  RAILWAY  COMPANY  (a 
Corporation), 

Defendants, 

ASSOCIATED  JOBBERS  OF  LOS  ANGELES, 
STOCKTON  JOBBERS'  AND  MAN- 
UFACTURERS' ASSOCIATION,  KERN 
COUNTY  MERCHANTS'  ASSOCIATION, 
FRESNO  TRAFFIC  ASSOCIATION, 

Intervenors. 

On  December  24,  1910,  the  Railroad  Commission 
decided  Case  No.  110,  wherein  an  adjustment  of  the 
class  rates  between  San  Francisco,  Stockton,  and  Los 
Angeles  and  San  Joaquin  Valley  points  was  made, 
and  made  the  effective  date  of  the  order  February  15, 
1911.  Before  this  date,  the  Traffic  Bureau  of  the 
Merchants'  Exchange  of  San  Francisco  applied  to 
the  Commission  for  a  rehearing,  which  application 
was  contested  by  the  Associated  Jobbers  of  Los  An- 
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geles.  Thereafter  and  before  the  effective  date  of 
such  order,  the  Commission  denied  the  application 
for  a  rehearing.  On  March  2,  1911,  the  Traffic 
Bureau  of  the  Merchants'  Exchange  of  San  Fran- 
cisco filed  a  complaint  against  the  Southern  Pacific 
Company  and  the  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  in  which  complaint  that  portion 
of  the  order  in  Case  No.  110,  which  provided  that 
Stockton  should  have  "the  benefit  of  a  differential 
under  San  Francisco  equal  to  the  existing  class  rates 
from  San  Francisco  to  Stockton  upon  all  classes  to 
all  points  involved"  was  attacked,  and  the  complain- 
ant urged  that  it  w^as  [204 — 55]  "not  concerned 
with  these  arbitrary  additions  to  said  rates  as  they 
existed  at  the  time  of  filing  this  complaint  and  pro- 
vided that  the  same  are  left  to  adjustment  brought 
about  by  untrammelled  water  competition  and  are 
not  in  any  other  manner  whatsoever  fixed  or  deter- 
mined." On  this  theory  of  the  proper  method  to 
make  rates  from  San  Francisco  into  the  San  Joaquin 
Valley,  the  complaint  attacks  all  class  rates  from 
the  City  of  Stockton  to  all  points  in  the  San  Joaquin 
Valley  and  "charges  that  said  rates  applying  from 
Stockton  to  the  points  named  are,  and  each  of  them 
is,  excessive,  unreasonable,  unjust  and  unlawful." 
Regardless  of  its  contention,  however,  that  the  rates 
from  San  Francisco  shall  be  left  "to  adjustment 
brought  about  by  untrammelled  water  competition 
and  are  not  in  any  other  manner  whatsoever  fixed  or 
determined, ' '  the  complaint  prays  that  this  Commis- 
sion "determine  and  prescribe  what  will  be  the  just 
and  reasonable  rates  and  charges  to  be  hereafter  ob- 
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served  and  charged  for  the  transportation  of  mer- 
chandise from  said  Cities  of  San  Francisco  and 
Stockton,  respectively,  to  points  in  the  San  Joaquin 
Valley."  Thereafter  the  Southern  Pacific  and  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company 
filed  answers  denying  the  material  allegations  of  the 
complaint.  The  Associated  Jobbers  of  Los  Angeles 
were  permitted  by  the  Commission  to  intervene  on 
the  question  of  the  reasonableness  of  the  class  rates 
from  Los  Angeles  to  all  points  in  the  San  Joaquin 
Valley  and  from  all  points  w^ithin  the  San  Joaquin 
Valley  to  Los  Angeles,  and  the  Stockton  Jobbers '  and 
Manufacturers'  Association,  the  Kern  County  Mer- 
chants' Association  and  the  Fresno  Traffic  Associa- 
tion were  also  permitted  to  intervene  on  the  sole 
question  of  the  reasonableness  of  the  rates  attacked 
in  the  complaint  and  by  the  Los  Angeles  inteiTenors. 
The  case  was  tried  by  all  parties  on  the  theory  that 
only  main  line  points  are  involved. 

We  have  therefore  directly  in  issue  all  the  rates 
on  the  main  lines  of  these  two  carriers  between 
Stockton  and  all  points  in  the  [205 — 56]  San 
Joaquin  Valley  and  between  all  points  within  the  San 
Joaquin  Valley  and  all  other  points  within  the  San 
Joaquin  Valley  and  from  Los  Angeles  to  all  points 
in  the  San  Joaquhi  Valley  and  from  all  points  within 
the  San  Joaquin  Valley  to  Los  Angeles;  and  after 
careful  consideration  of  all  the  evidence  presented 
in  the  case,  the  Commission  is  of  the  opinion  and 
finds,  as  a  fact,  that  the  rates  in  question  insofar  as 
they  exceed  the  rates  set  out  in  the  schedules  hereto  at- 
tached and  made  a  part  hereof,  are  excessive,  unjust 
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and  unreasonable,  and  the  Commission  sets  out  here- 
in schedules  of  rates  to  be  observed  by  these  carriers, 
respectively,  for  the  transportation  of  freight  at 
class  rates  between  the  points  named  therein,  and 
finds  the  rates  set  out  in  such  schedules  to  be  just 
and  reasonable  rates. 

In  order  that  there  may  be  no  misapprehension  on 
the  part  of  the  carriers  involved  as  to  the  scope  of 
this  decision,  we  have,  as  already  indicated,  pre- 
scribed the  actual  rates  to  be  charged  between  all 
points  involved,  and  as  to  such  rates  there  can  be  no 
confusion.  As  to  rates  from  and  to  points  other 
than  those  involved  in  this  decision  in  making  such 
adjustments  as  may  be  made  necessary  by  this  de- 
cision, the  carriers  will,  of  course,  bear  in  mind,  the 
provisions  of  Article  XII,  Section  21  of  the  Con- 
stitution of  this  State  preventing  the  charging  of  a 
greater  compensation  in  the  aggregate  for  the  trans- 
poration  of  a  like  kind  of  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  or  route 
in  the  same  direction,  the  shorter  being  included 
within  the  longer,  and  also  that  portion  of  the  same 
section  preventing  the  charging  of  any  greater  com- 
pensation as  a  through  rate  than  the  aggregate  of  the 
intermediate  rates,  and  likewise  Article  XII,  Sec- 
tion 20  of  the  Constitution  preventing  the  increase 
of  any  rates  without  the  permission  of  the  Railroad 
Commission. 

Two  Schedules  of  class  rates  are  attached  hereto 
and  made  a  part  hereof.  Schedule  No.  1  is  hereby 
established  as  just  and  reasonable  [206 — 57] 
rates  to  be  observed  by  the  Southern  Pacific  Com- 
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pany,  and  Schedule  No.  2  is  hereby  established  as 
just  and  reasonable  rates  to  be  observed  by  the  At- 
chison, Topeka  &  Santa  Fe  Railway  Company,  both 
of  such  schedules  to  become  effective  on  the  27th  day 
of  April,  1912,  and  before  such  time  the  carriers  are 
instructed  to  present  to  this  Commission,  and  to  dis- 
tribute as  required  by  law,  printed  copies  of  such 
tariffs. 

Dated  March  28,  1912. 

San  Francisco,  California. 

JOHN  M.  ESHLEMAN, 
H.  D.  LOVELAND, 
ALEX  GORDON, 

Commissioners. 

A  true  copy. 
[Seal]  (Signed)     H.  G.  MATHEWSON, 

Assistant  Secretary  Railroad  Commission,  State  of 
California. 

(The  schedule  of  rates  herein  referred  to  are  on 
file  in  the  office  of  the  Railroad  Commission  of  the 
State  of  Calif orni;a.) 

It  is  hereby  certified  that  the  foregoing  contains  a 
full,  true,  and  correct  copy  of  the  decision  and  order 
of  the  Railroad  Commission  of  the  State  of  Cali- 
fornia, in  Case  116,  Decision  No.  56,  decided  March 
28,  1912,  and  reported  in  Volume  1  of  the  published 
Opinions  and  Orders  of  said  Commission  at  page  95 
and  following,  with  the  exception  of  the  schedules  of 
rates  referred  to  in  said  order. 

It  is  further  certified  that  in  said  schedules  of 
rates  there  appeared  a  5th  class  rate  of  43  cents  per 
100  pounds  applicable  on  roofing  paper  in  carload 
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lots  from  Los  Angeles  to  Fresno,  and  that  said  last 
mentioned  rate  was  in  effect  June  11,  1912,  and  said 
last  mentioned  rate  appears  in  Southern  Pacific 
Company's  freight  tariff  No.  711,  California  Rail- 
road Commission  No.  1515,  which  said  last  mentioned 
tariff  was  filed  with  this  Commission  and  became  ef- 
fective according  to  its  terms  on  May  27,  1912,  and 
is  now  on  file  with  this  Commission. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  the  seal  of  said  Commission  on  this  3 
day  of  April,  1915. 

(Signed)     CHARLES  R.  DETRICK,     (Seal) 
Secretary,  Railroad  Commission  of  the  State  of  Cali- 
fornia.    [207—58] 
F.  W.  GOMPH  was  recalled  as  a  witness  for  the 
defendant : 

Mr.  BOOTH. — This  witness'  testimony,  if  your 
Honor  please,  and  the  documentary  evidence  I  in- 
tend to  offer,  are  addressed  to  the  question  of 
whether  the  Railroad  Commission  established  the 
local  rates  or  intermediate  rates  shown  on  Exhibit 
''A"  prior  to  October  10,  1911,  the  rates  so  estab- 
lished being  in  conflict  with  the  long  and  short  haul 
clause  in  the  Constitution  as  it  stood  up  to  October 
10, 1911.  I  want  to  renew  my  question  to  Mr.  Gomph 
by  asking  him  if  this  letter  which  I  show  him,  a  cer- 
tified copy  of  a  letter  which  I  show  him,  is  a  correct 
copy  of  a  letter  sent  to  the  California  Railroad  Com- 
mission by  the  Southern  Pacific  Company  through 
the  witness'  agency,  transmitting  the  tariffs  therein 
specified,  and  if  these  tariffs  were  filed  with  the  Com- 
mission. 
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Mr.  HARWOOD. — That  is  objected  to  as  imma- 
terial, irrelevant  and  incompetent. 

The  COURT. — That  is  simply  for  the  purpose  of 
showing  that  they  did  establish  these  tariffs  prior  to 
the  amendment  to  the  Constitution  ? 

Mr.  BOOTH.— Yes,  your  Honor. 

The  COURT. — I  do  not  see  the  materiality  of  it. 
What  is  the  materiality  of  it  ? 

Mr.  BOOTH.— The  materiality  of  it  is  to  follow 
it  up  by  an  order  of  the  Commission  dated  June  11, 
1909,  establishing  all  tariffs  on  file  with  it  as  to  the 
rates  for  transportation  of  freight  and  passengers 
between  points  in  the  State. 

The  COURT. — Of  course,  that  order  as  well  as  this 
offer  occurred  before  the  amendment  to  the  Con- 
stitution ? 

Mr.  BOOTH. — Yes,  your  Honor. 

The  COURT. — The  objection  will  be  sustained. 

Mr.  BOOTH.— Exception.  The  letter  of  May  7, 
1909,  may  be  marked  for  identificaiton. 

The  COURT.— Yes. 

Exception  No.  10. 

Said  letter  was  as  follows:     [208—59] 

Exhibit  No.  2. 

(COPY) 
ACT  Z-11713 

May  7th,  1909. 

Board  of  Railroad  Commissioners, 
San  Francisco,  Cal. 
Gentlemen: — We  beg  to  acknowledge  receipt  of 
your  favor  of  April  26th,  in  regard  to  filing  Tariffs 
with  your  Board ; 
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We  have  placed  a  C.  R.  C.  No.  on  the  upper  margin 
of  all  Tariffs  and  Circulars  which  name  rates  or  rules 
and  regulations  affecting  rates  on  traffic  having  both 
origin  and  destination  within  the  State  of  California, 
and  are  handing  you  herewith  all  such  issues  pub- 
lished by  the  Southern  Pacific  Co.  which  are  in  effect 
on    this    date.     The    Tariffs    are    numbered    con- 
secutively with  the  lowest  number  on  the  bottom,  and 
all  supplements  have  been  placed  within  each  Tariff 
or  attached  to  same  in  a  secure  manner  which  will 
enable  you  to  readily  place  our  entire  issue  in  your 
files.     It  is  understood  that  where  other  lines  have 
issued  Joint  Tariffs  in  connection  with  the  Southern 
Pacific  Co.  under  proper  concurrence,  the  issuing 
line  only  files  such  Tariffs  with  your  Board,  and  that 
it  is  not  necessary  for  other  lines  parties  to  such  joint 
Tariffs  to  also  file  same  under  their  individual  C.  R.  C. 
No.  which  would  only  result  in  endless  duplication 
of  Tariffs  in  your  files.     Have  asked  the  Chairman 
of  the  Western  Classification  Committee,  and  Mr. 
Mote  of  the  Pacific  Car  Service  Bureau,  to  file  the 
Western    Classification    and    the    Car    Demurrage 
Tariff  with  you  direct  for  our  account. 

Following  is  a  detailed  statement  of  tariffs  en- 
closed herewith,  showing  C.  R.  C.  No.,  Tariff  No., 
and  Supplements  by  both  C.  R.  C.  No.  and  Tariff  No. 

Will  you  please  favor  us  with  a  receipt  for  all  of 
these  issued.  This  communication  is  sent  you  in 
duplicate,  so  that  it  may  be  used  to  check  our  figures, 
and  serve  to  return  one  copy  to  us  as  a  receipt  for 
the  publications.     [209—60] 
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C.  E.  C. 
No. 
1       L.  F.  T. 


2 

L.  F.  T. 

3 

L.  F.  T. 

4 

L.  F.  T. 

5 

L.  F.  T. 

6 

L.  F.  T. 

7 

L.  F.  T. 

8 

L.  F.  T. 

9 

L.  F.  T. 

10 

L.  F.  T. 

11 

L.  F.  T. 

12 

L.  F.  T. 

13 

L.  F.  T. 

14 

L.  F.  T. 

15 

L.  F.  T. 

16 

J.  F.  T. 

17 

L.  F.  T. 

18 

J.  F.  T. 

19 

J.  F.  T. 

20 

J.  F.  T. 

21 

L.  F.  T. 

22 

L.  F.  T. 

23 

J.  F.  T. 

24 

J.  F.  T. 

25 

L.  F.  T. 

26 

J.  F.  T. 

27 

L.  F.  T. 

28 

L.  F.  T. 

29 

L.  F.  T. 

30 

T.  T. 

31 

L.  F.  T. 

32 

J.  F.  T. 

33 

C.  T. 

34 

L.  F.  T. 

35 

L.  F.  T. 

36 

J.  F.  T. 

37 

L.  F.  T 

38 

J.  F.  T. 

39 

J.  F.  T. 

40 

J.  F.  T. 

41 

L.  F.  T. 

42 

L.  F.  T. 

43 

L.  F.  T. 

44 

J.  F.  T. 

45 

L.  F.  T. 

46 

J.  F.  T. 

H/H/tyl  11 

Supplements. 

U/ll/'l 

/   I/O 

Tariff 

C.  E.  C.  No. 

Tariff  No. 

No. 

1,  2,  3,  4,  5,  6, 

7,  8 

,  9, 

67,  71,  74,  75,  76,  79,  8' 

1 

10,  11,  12,  13, 

14, 

15, 

83,  84,  87,  88,  89,  9i 

16,  17,   18,   19, 

20, 

21, 

91,  93,  94,  95,  97,  91 

22,  23,  24,  25, 

26, 

27, 

100,  101,  102,  103,  10- 

28,  29,  30,  31, 

32, 

33, 

105,  106,  107,  108,  10! 

34,  35,  36,  37. 

110,  111,  112,  113,  11' 
115,  116,  117. 

3 

h   2,   3, 

1,  2,  3. 

4-A 

5  1,  2 

9-A  1,  2,  3,  4 

10-A  1,  2,  3.  4,  5,  6, 

14-A  1,  2,  3,  4 

28-B 

34-C 

35 

36 

37  1,  2,  3,  7, 

39  1,  1, 

61-C 

63-A         1,  1, 

75  1,  2,  2,  3, 

79-B 

83-A 

84  1,  2,  3,  4, 

92  1,  2,  4,  5 

102  1,  2,  1,  3 

121-A  1,  2,  4,  5 

134-B 

153-B  1,  1, 

181- A 
183-A 

193  1,  2,  2,  3 

195 
201-A 

230-D  1,  1, 

251-A  1,  3, 

276-B         1,  2,  3.  1,  2,  3, 

291-C 
298 
301 

305  1,  3, 

316-B 
3  20- A 
322-A 
327-A 

33n-B  1,  2,  3.  1,   2,   3, 

332  1,  2,  1,  2 

33o-B  1,  2,  3.  1,   2,   3, 

336 
339-B 
340-A 
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.E. 

C. 

No 

17 

*  L.  F.  T. 

18 

J.  F.  T. 

19 

L.  F.  T. 

30 

L.  F.  T. 

51 

J.  F.  T. 

52 

L.  F.  T. 

53 

L.  F.  T. 

54 

J.  F.  T. 

55 

L.  F.  T. 

56 

L.  F.  T. 

57 

L.  F.  T. 

58 

L.  F.  T. 

59 

J.  F.  T. 

>0 

J.  F.  T. 

>1 

L.  F.  T. 

32 

L.  F.  T. 

53 

L.  F.  T. 

34 
35 

L.  F.  T. 

J.  F.  T. 

>6 
37 

J.  F.  T. 

J.  F.  T. 

38 

J.  F.  T. 

39 

J.  F.  T. 

70 

L.  F.  T. 

n 

L.  F.  T. 

72 

J.  F.  T. 

73 

J.  F.  T. 

74 

J.  F.  T. 

75 

J.  F.  T. 

76 

J.  F.  T. 

77 

L.  F.  T. 

78 

Com.  Trf 

Com.  Specls. 


185  Jt.  Com.  Trf. 

186  "     Mdse.  " 

87  "         "       " 

88  "     Com.  " 

Mdse.  Trf. 
Merchandise  Tariff 
Merchandise  Tariff 
Merchandise  Tariff 
Merchandise  Tariff 
Merchandise  Tariff 
Merchandise  Tariff 
Special.  Com.  Tariff 
Flour  Specials 
Flour  Tariff 

i99      Fruit  Specials 
[211—62] 


Tariff 
No. 

348-B 

349-B 

350-C 

353-A 

358 

360-D 

362 

374 

380-A 

381 

382-A 

383-B 

384 

404-A 

421 

440 

441 

442 

446-A 

469 

473 

474 

475 

476 

477 

478 

490 

491-A 

505 

511 

523 
6 
7 
9 

73-G 
78-G 
82-G 
16-Y 


4-NCNG 
5-NCNG 
11-S.  Ry. 
13-S.  Ry. 

74-G 
75-G 
76-G 
85-G 
86-G 
87-G 

9-V 
19-Y 

3 

3 


Supplements. 

C.  R.  C.  No. 


Tariff  No. 


1,  2,  3. 

1,  2, 

1, 

1, 

1, 

1, 

1, 


1, 

1, 

1, 

1,  2,  3. 
1,  2,  3. 
1,  2,  3. 
1,  2,  3. 
1,  2,  3,  4,  5,  6,  7,  8,  9, 

10,   11,   12,   13,   14,  15, 

16,  17, 
1,  2,  3,  4,  5,  6,  7, 
1,  2,  3. 
12    3    4 
1,  2,  3,  i  5,   6,  7,  8,   9, 

10,    11, 
1,  2, 
1,  2, 
1,  2,  3. 
1,  2,  3,  4, 


1, 

1,  2,  3,  4, 

1,  2,  3,  4,  5, 

1,  2,  3,  4,  5,  6,  7,  8, 

1,  2,  3,  4,  5,  6,  7, 


1,   2,   3, 

1,  2 

1, 

1, 

4 

2 

1. 


1, 


1, 
3, 

10 

3,  9,  12 

6,7,8 

7,  10,12 

1,  8,  10 

1,  3,  11,   19,  24,  26,  29, 

31,   33,  35,  36,  37,  38, 

42,  43,  44,  45 
1,  2,  3,  4,  5,  6,  7, 

1,  3,  4 

2,  3,  4,  5 

1.  7,  8,  10.  11,  12,  13,  14, 
15,  16,  17 

4,6 

2,  4 

5,  9,  10 
1,  4,  6,  7 


12,  14,  15,  16 

1,  4,  14,  15,  16 

15,  16,  17,  21,  24,  25,  26, 

27 
1,  9,  10,  11,  15,  16,  17 


II 
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C.R. 

C, 

No 

, 

100 

Fruit  Tariff 

101 

Grain  Specials 

102 

Grain   Tariff 

103 

Hay  &  Straw  Spl. 

104 

Hay  &  Straw  Tariff 

105 

Ice  Specials 

106 

Ice  Tariff 

107 

Live  Stock  Specials 

108 

Live  Stock  Tariff 

109 

Lumber  Specials 

110 

Lumber  Tariff 

111 

Ore  Specials 

112 

Ore  Tariff 

113 

Placerville  Com.  Trf. 

114 

Switching  Tariff 

115 

Switching  Tariff 

116 

Vegetable  Specials 

117 

Vegetable  Tariff 

118 

Spl.  Wine  Tariff 

119 

Spl.  Wine  Tariff 

120 

Spl.  Wine  Tariff 

121 

Spl.  Wine  Tariff 

122 

Spl.  Wine  Tariff 

123 

Spl.  Wine  Tariff 

124 

Spl.  Wine  Tariff 

125 

Spl.  Wine  Tariff 

126 

Spl.  Wine  Tariff 

127 

Wood  Specials 

128 

Wood  Tariff 

129 

Exception  Sheet 

130 

Jt.  Special  Rate 

131 

Jt.  Special  Rate 

132 

Jt.  Special  Rate 

133 

Jt.  Special  Rate 

134 

Local  Rates  of  1894 

135 

Local  Rates 

136 

Local 

137 

Spcl.  Frt.  Tariff 

138 

Spcl.  Frt.  Tariff 

139 

Special  Freight  Tariff 

140 

Special  Freight  Tariff 

141 

Special  Freight  Tariff 

142 

Special  Freight  Tariff 

143 

Special  Freight  Tariff 

144 

Special  Freight  Tariff 

]45 

Special  Freight  Tariff 

[212- 

-63] 

Tariff 

No. 
4 
4 


9-A 
10 
3 
2 

2 
153 

157 

162 
189 


135 

138 
24 
214-A 
219 
236 
286 
296 
301 
310 
311 


Supplements. 

C.  R.  C.  No. 

2,  3. 

2,  3,  4,   5,   6,  7, 
10, 
2,  3,  4,  5,  6,  7, 


2,   3,  4,  5,  6,   7, 

2,  3,  4, 

2    3    4 

<_,   t),  T, 

2,'  3,  4,  5,  6,  7, 
2,  3,  4,  5,  6,  7, 
2,  3,  4,  5,  6,   7, 
10, 

2,  3,  4,  5,  6, 
2,  3,  4,  5,  6,  7, 
2,  3,  4, 
2,  3,  4,  5,  6, 


Tariff  No. 

4,  5,  6, 

8,  9,        1,   5,   10,   11,   12,   14,  15, 
17,   18,  19 
16,  25,  28,  29,  30,  32,  33 
1,  6,   12,   14,   15,  16,  18, 

8,  9,  19,  20 

3,  8,  10,  11 
1,  10,  12,  14 
1,  2 

4,  9,  11,  12,  14,  16,  17 
1,  3,  7,  9,  11,  12,  13 

8,  9,        1,   7,   14,   17,   18,  19,  21, 
22,  23 
1,  8,  9,  10,  13,  14 
6,  7,  15,  16,  20,  21,  22 
16,  17,  18,  19 
1,  2,  3,  4,  5,  6 


2,   3,  4,  5,  6,   7,   8,  9,        8,  13,  14,  15,  16,  17,  18, 
10,   11,  19,  21,  22,  23 

5 
2    3.  12    3 

2,  3,  4,  5,  6,  7,  1,  2,' 3,' 4,  5,  6,  7 

2,  3.  1,   2.   3, 

2,  3,  4,  1,  2,  3,  4 

2  12 

2,  3,  4,  5,  6,  7,  8,  9,        l'   2,  3,  4,  5,  6,  7,  8,  9, 
10,  10 

1. 


2,  3,  4,  5,  6,  7, 
2,   3,  4, 


1, 


6,  12,  14,  15,  16,  18,  19 

3,  6,  10,  11 

2 
2  12 

2,  3,  4,  5,  6,  7,  8,  9,        2,  8,   10,  13,   15,  20,  25, 
10,  26,    27,    28 

2,  1,2 

14 
2,   3,  4,  5,  6,   7,   8,  9,        H,  I,  J,  K,  M,  N,  0,  P,  \ 
10,  11,  12,  13,  14,  15;  Q,  R,  S,  T,  V,  W 

1,  2,  3,  4,  5,  6,  7,  8,  6,  14,   16,  21,  23,  24,  25,  : 

26 
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Supplements. 
C.  E.  C.  Tariff  C.  E.  C.  No.  Tariff  No. 

No.  No. 

146  Special  Freight  Tariff     312 

147  Special  Freight  Tariff     314 

148  Special  Freight  Tariff     315 

149  Special  Freight  Tariff     338 

150  Special  Freight  Tariff     341 

151  Special  Freight  Tariff     342 

152  Special  Freight  Tariff     343-A 

153  Special  Freight  Tariff     348 

154  Special  Freight  Tariff     349 

155  Special  Freight  Tariff     356 

156  Special  Freight  Tariff     367 

157  Special  Freight  Tariff     371 

158  Special  Freight  Tariff     386-A 

159  Special  Freight  Tariff     387-A 

160  Special  Freight  Tariff     388-A 

161  Special  Freight  Tariff     400 

162  Special  Freight  Tariff     405 

163  Special  Freight  Tariff     413 

164  Special  Freight  Tariff     421 

165  Special  Freight  Tariff     423 

166  Special  Freight  Tariff     424 

167  Special  Freight  Tariff     436 

168  Special  Freight  Tariff     438-A 

169  Special  Freight  Tariff     444 

170  Special  Freight  Tariff     451 

171  Special  Freight  Tariff     454-A 

172  Special  Freight  Tariff     457 

173  Special  Freight  Tariff     528 

174  Special  Freight  Tariff     541 

175  Special  Freight  Tariff     542 

176  Special  Freight  Tariff     543 

177  Special  Freight  Tariff     544 

178  Special  Freight  Tariff     545 

179  Special  Freight  Tariff     546 

180  Special  Freight  Tariff     547 

181  Special  Freight  Tariff     549-A 

182  Special  Freight  Tariff     550 

183  Special  Freight  Tariff     551 

184  Special  Freight  Tariff     552 

185  Special  Freight  Tariff     553 

186  Special  Freight  Tariff     554 

187  Special  Freight  Tariff     555 

188  Special  Freight  Tariff     559 

189  Special  Freight  Tariff     577 

190  Special  Freight  Tariff     591 

191  Special  Freight  Tariff     594 

192  Special  Freight  Tariff     597 

193  Special  Freight  Tariff     598 

194  Special  Freight  Tariff     599 

195  Special  Freight  Tariff     600 

196  Special  Freight  Tariff     602 

197  Special  Freight  Tariff     622 

198  Special  Freight  Tariff     626 

199  Special  Freight  Tariff     627 

200  Special  Freight  Tariff     630 

201  Spe'cial  Freight  Tariff     634 

202  Special  Freight  Tariff     635 

203  Special  Freight  Tariff     644 

204  Special  Freight  Tariff     669 
[213—64] 
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Supplements. 

C-5-^-  Tariff  C.  E.G.  No.  Tariff  No. 

No.  No. 

205  Special  Freight  Tariff  670 

206  Special  Freight  Tariff  672 

207  Special  Freight  Tariff  674 

208  Special  Freight  Tariff     675 

209  Special  Freight  Tariff     687 

210  Special  Freight  Tariff  688 

211  Special  Freight  Tariff  689 

212  Special  Freight  Tariff  697 

213  Special  Freight  Tariff  703 

214  Special  Freight  Tariff  704 

215  Special  Freight  Tariff  705 

216  Special  Freight  Tariff  706 

217  Special  Freight  Tariff  712 

218  Special  Freight  Tariff  716 

219  Special  Freight  Tariff  718 

220  Special  Freight  Tariff  720 

221  Special  Freight  Tariff  721 

222  Special  Freight  Tariff  722 

223  Special  Freight  Tariff  723 

224  Special  Freight  Tariff  724 

225  Special  Freight  Tariff  725 

226  Special  Freight  Tariff  726 

227  Special  Freight  Tariff  727-B 

228  Special  Freight  Tariff  731 

229  Special  Freight  Tariff  733 

230  Special  Freight  Tariff  734 

231  Special  Freight  Tariff  736 

Joint 

Special  Freight  Tariff  737 

Special  Freight  Tariff  739 

Special  Freight  Tariff  740 

Special  Freight  Tariff  741 

Special  Freight  Tariff  742 

Special  Freight  Tariff  744 

Special  Freight  Tariff  748 

Spl.  Joint  Frt.  Tariff  749 

Special  Freight  Tariff  750 

Special  Freight  Tariff  751 

Special  Freight  Tariff  752 

Special  Freight  Tariff  753-A 

Special  Freight  Tariff  755 

Special  Freight  Tariff  756 

Special  Freight  Tariff  757 

Special  Freight  Tariff  758 

Special  Freight  Tariff  760 

Special  Freight  Tariff  761 

Special  Freight  Tariff  762 

Special  Freight  Tariff  763 

Special  Freight  Tariff  765-A 

Special  Freight  Tariff  767 

Special  Freight  Tariff  768 

Special  Freight  Tariff  770-A 

Special  Freight  Tariff  772 

Special  Freight  Tariff  773 

Special  Freight  Tariff  774 

Special  Freight  Tariff  776 

Special  Freight  Tariff  777 

Special  Freight  Tariff  779 

Spe'cial  Freight  Tariff  781 

Special  Freight  Tariff  782 
[214r-65] 
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C.  E.  C.  Tariff  C.  R.  C.  No.  Tariff  No. 

No.  No. 

264  Special  Freight  Tariff     783 

265  Special  Freight  Tariff     785 

266  Spl.  Jt.  Frt.  Tariff  786 

267  Special  Freight  Tariff     788 

268  Special  Freight  Tariff     789 

269  Special  Freight  Tariff     793 

270  Special  Freight  Tariff     794 

271  Special  Freight  Tariff     795 

272  Special  Freight  Tariff     796 

273  Special  Freight  Tariff     797 

274  Special  Jt.  Frt.  Tariff     801 

275  Special  Freight  Tariff     803 

276  Special  Freight  Tariff     804 

277  Special  Freight  Tariff     805 

278  Special  Freight  Tariff     806 

279  Special  Freight  Tariff     809 

280  Special  Freight  Tariff     810 

281  Special  Freight  Tariff     812 

282  Special  Freight  Tariff     813 

283  Special  Freight  Tariff     814-A 

284  Special  Freight  Tariff     816 

285  Special  Freight  Tariff     817 

286  Special  Freight  Tariff     818 

287  Special  Freight  Tariff     819-A 

288  Special  Freight  Tariff     820 

289  Special  Freight  Tariff     822 

290  Special  Freight  Tariff     823 

291  Special  Freight  Tariff     824 

292  Special  Freight  Tariff     825-A 

293  Special  Freight  Tariff     826 

294  Special  Freight  Tariff     827 

295  Special  Freight  Tariff     828 

296  Special  Freight  Tariff     829 

297  Special  Freight  Tariff     830 

298  Special  Freight  Tariff     831 

299  Special  Freight  Tariff     832 

300  Special  Freight  Tariff     833 

301  Special  Joint  Freight 

Tariff  834-A 

302  Special  Freight  Tariff     835 

303  Special  Freight  Tariff     837 

304  Special  Freight  Tariff     840 

305  Special  Freight  Tariff     841 

306  Special  Freight  Tariff     842 

307  Special  Freight  Tariff     843 

308  Special  Freight  Tariff     844 

309  Special  Freight  Tariff     845 

310  Special  Freight  Tariff     846 

311  Special  Freight  Tariff     847 

312  Special  Freight  Tariff     848 

313  Special  Freight  Tariff     849 

314  Special  Freight  Tariff     850 

315  Special  Freight  Tariff     851 

316  Special  Freight  Tariff     852 

317  Special  Freight  Tariff     853 

318  Special  Freight  Tariff     854 

319  Special  Freight  Tariff     858 

320  Special  Freight  Tariff     859 

321  Special  Freight  Tariff     860 
822       Special  Freight  Tariff     862 

323  Special  Freight  Tariff     863 

324  Special  Freight  Tariff    864 
[215—66] 
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C.  R.  C. 

No. 
325 
326 
327 
328 
329 
330 


Tariff 

No. 
865-A 
866 
867 
868 
869 
870 
871 
872 
873 
876 
878 
879 


Supplements. 

C.  R.  C.  No. 


Tariff  No. 


Special  Freight  Tariff 
Special  Freight  Tariff 
Special  Freigh  tTariff 
Special  Freight  Tariff 
Special  Freight  Tariff 
Special  Freight  Tariff 

331  Special  Freight  Tariff 

332  Special  Freight  Tariff 

333  Special  Freight  Tariff 

334  Special  Freight  Tariff 

335  Special  Freight  Tariff 

336  Special  Freight  Tariff 

337  Special  Freight  Tariff     880 

338  Special  Freight  Tariff     881 

339  Special  Freight  Tariff     883 

340  Special  Freight  Tariff     884 

341  Special  Freight  Tariff     885 

342  Special  Freight  Tariff     886 

343  Special  Freight  Tariff     887 

344  Special  Freight  Tariff     888 

345  Special  Freight  Tariff     889 

346  Special  Freight  Tariff     890 

347  Special  ,Jt.  Frt.  Tariff      892 

348  Special  Freight  Tariff     895 

349  Special  Freight  Tariff     898 

350  Special  Freight  Tariff     899 

351  Special  Freight  Tariff     900 

352  Special  Freight  Tariff     3-TAG 

353  Special  Freight  Tariff   15-TAG 

354  Special  Freight  Tariff   20-TAG 

355  Special  Freight  Tariff   22-TAG 

356  Special  Freight  Tariff  23-TAG 

357  Special  Freight  Tariff   27-TAG 

358  Special  Freight  Tariff  29-TAG 

359  Special  Freight  Tariff  31-TAG 

360  Spe'cial  Freight  Tariff  33-TAG 

361  Special  Freight  Tariff   36-TAG 

362  Special  Freight  Tariff   39-TAG 

363  Special  Freight  Tariff  42-TAG 

364  Special  Freight  Tariff   44-TAG 

365  Special  Freight  Tariff   45-TAG 

366  Special  Freight  Tariff  47-TAG 

367  Special  Freight  Tariff  49-TAG 

368  Special  Freight  Tariff   50-TAG 

369  Special  Fteight  Tariff  51-TAG 

370  Special  Freight  Tariff  52-TAG 

371  Special  Freight  Tariff   53-TAG 

372  Special  Freight  Tariff  54-TAG 

373  Special  Freight  Tariff   57-TAG 

374  Special  Freight  Tariff  58-TAG 

375  Special  Freight  Tariff  59-TAG 

376  SpecialFreight  Tariff  59*-TAG 

377  Special  Freight  Tariff   66-TAG 

378  Special  Freight  Tariff  61-TAG 

379  Spe'cial  Freight  Tariff   62-TAG 

380  Special  Freight  Tariff   63-TAG 

381  Special  Freight  Tariff   64-TAG 

382  Special  Freight  Tariff  65-TAG 

383  Local  Rate  116 

384  Circular  GFD  98 

385  "  "  120-J 
[21&— 67] 
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443 


C.  R.  C.  Tariff 

No.  '  No. 

386  Circular  GFD  121-B 

387  "  "  124 
to  184  inclusive 


Supplements. 

C.  R.  C.  No. 

1,  2,  3. 

1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11,  12, 


388 

Circular  GFD 

186-K 

1, 

2, 

389 

188-A 

1, 

2,  3,  4,  5, 

390 

195 

391 

197-B 

1 

392 

204-B 

393 

207-B 

394 

210 

1 

395 

212-B 

396 

216 

397 

Circular  Letter 

319 

398 

«             « 

335 

GHR. 

RECEIVED 

May  8,  1909, 
BOARD  OF  RAILROAD  COMMISSIONERS. 

W.  D.  WAGNER.     (Signed.) 
[217—68] 


Tariff  No. 

2,  3,  4, 

1-129,  1-132 

1-135,  1-139, 

1-141,  1-147, 

1-148,  1-152, 

1-153,  1-158, 

1-170,  1-173 

3,  5 

76,  80,  89,  104,  105 


1, 


Yours  truly, 
H.  A.  JONES.     (Signed.) 
F.  W.  G. 


44'4  Southern  Pacific  Company  vs. 

Mr.  BOOTH. — Now,  if  your  Honor  please,  follow- 
ing up  that  question,  we  offer  to  show  by  this  mt- 
ness  that  all  of  the  tariffs  of  the  Southern  Pacific 
Company  relative  to  the  movement  of  freight  in  Cali- 
fornia, were  actually  filed  with  and  remained  on  file 
with  the  Commission  until  the  Commission  entered 
an  order,  which  I  shall  offer,  on  June  11,  1909,  ap- 
proving the  tariffs  on  file  with  it. 

Mr.  HARWOOD.— I  object  to  the  offer  on  the 
ground  that  it  is  immaterial,  irrelevant  and  incom- 
petent. 

Mr.  BOOTH. — I  simply  want  to  connect  up  the 
dates.     That  is  all. 

The  COURT. — The  objection  will  be  sustained. 

Mr.  BOOTH.— Exception. 

Exception  No.  11. 

The  defendant  then  offered  a  certified  copy  of  the 
order  of  the  Railroad  Commission  of  the  State  of 
California,  dated  June  11,  1909,  approving  the  rates, 
fares  and  charges  of  the  carriers  named  in  the  order, 
to  which  plaintiff  objected  on  the  ground  that  the 
order  was  irrelevant,  immaterial  and  incompetent, 
to  which  ruling  the  defendant  excepted. 
Exception  No.  12. 

Said  order  was  in  words  and  figures  as  follows: 
[218—69] 
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Exhibit  No.  3. 
SPECIAL  MEETING. 

Friday,  June  11th,  1900. 
OFFICE    OF    THE    BOARD    OF    RAILEOAD 
COMMISSIONERS. 

Room  10 — Ferry  Building  San  Francisco,  Cal. 

June  11,  1909. 
Pursuant  to  a  resolution  adopted  by  this  Com- 
mission, June  1st,  1909,  the  Board  met  in  special  ses- 
sion at  10  o'clock  A.  M.  on  the  above. 

PRESENT: 
COMMISSIONERS— Irwin— Loveland   and    Sum- 
merland  and  Secretary  Wagner. 
On  motion  of  Commissioner  Loveland,  duly  sec- 
onded by  Commissioner  Svimmerland,  the  following 
resolution  was  unanimously  adopted: 

WHEREAS,  pursuant  to  and  in  conformity  with 
a  resolution  of  this  Board  adopted  at  the  meeting 
of  March  30,  1909,  certain  carriers  to  wit : 

Northern  Electric  Railway  Company. 

Ocean  Shore  Railway  Company. 

Los  Angeles  &  Redondo  Railway  Company. 

Nevada  &  California  Railway  Company. 

Sunset  Western  Railway  Company. 

Sunset  Railroad  Company. 

Bay  Point  &  Clayton  Railroad  Company. 

Tonopah  &  Tidewater  Railroad  Company. 

California  Transportation  Company. 

The  Pulhnan  Company. 

California  Railway. 

Los  Angeles  Pacific  Company. 
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Nevada-California-Oregon  &  Sierra  Valleys 
Railway  Co. 

Pacific  Car  Service  Bureau. 

Sierra  Railway  of  California. 

South  San  Francisco  Belt  Railway  Company. 

Colusa  &  Lake  Railroad  Company. 

Areata  &  Mad  River  Railroad  Company. 

Richmond  Belt  Railway  Company. 

Sugar  Pine  Railway  Company. 

Los  Angeles  &  San  Diego  Beach  Railway  Com- 
pany. 

Nevada  County  Narrow  Gauge  Railroad  Com- 
pany. 

Lake  Tahoe  Railway  &  Transportation  Com- 
pany. 

San  Diego  Southern  Railway  Company. 

Stone  Canon  Pacific  Railroad  Company. 

Butte  County  Railroad  Company. 

San  Diego,  Cuyamaca  &  Eastern  Railway  Com- 
pany. 

Oregon  &  Eureka  Railroad  Company. 

Amador  Central  Railroad  Company. 

San  Francisco,  Oakland  &  San  Jose  Consol- 
idated Railroad  Company.     [219 — 70] 

Iron  Mountain  Railway  Company. 

McCloud  River  Railroad  Company. 

Petaluma  &  Santa  Rosa  Transportation  Com- 
pany. 

San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company. 

Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. 
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Diamond  &  Caldor  Railway  Company. 

Southern  Pacific  Company. 

Western  Pacific  Railway  Company. 

Wells  Fargo  &  Company  Express. 

Trans-Continental  Scrip  Bureau, 
have  each  filed  with  this  Commission,  a  printed  copy, 
open  to  public  inspection,  of  schedules,  showing  the 
rates,  fares  and  charges  of  said  carriers  respectively 
for  transportation  of  freight  and  passengers  within 
this  State,  between  different  points  on  their  own 
routes  and  between  points  on  their  own  routes 
and  the  routes  of  any  other  transportation  com- 
pany, when  a  through  or  joint  rate  is  in  force, 
and  also  a  like  printed  copy  of  schedules  for  charges 
for  services  in  connection  with  the  receipt,  delivery, 
transfer  in  transit,  ventilation,  refrigeration,  icing, 
storing  and  handling  of  property  by  said  carriers 
respectively. 

IT  IS  THEREFORE  RESOLVED,  that  the 
aforesaid  schedules  be  and  they  are  hereby  received 
and  filed  by  this  Commission  as  the  rates,  fares  and 
charges,  and  joint  rates,  fares  and  charges,  to  the 
extent  that  any  thereof  are  joint,  which  have  been 
made  and  filed  by  said  carriers  respectively,  pur- 
suant to  the  provisions  of  Section  18  of  the  Act  of 
the  Legislature  of  this  State  approved  March  20, 
1909 ;  and  that  the  said  rates,  fares  and  charges  shall 
be  published  by  said  carriers  respectively  as  required 
by  the  said  Act,  and  shall  be  the  lawful  rates,  fares 
and  charges  of  said  carriers  respectively,  subject  to 
be  changed  as  in  said  section  provided,  or  by  this 
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Commission  pursuant  to  the  provisions  of  Section  19 
of  the  aforesaid  Act. 
(Seal)     A  true  copy. 

H.  G.  MATHEWSON,     (Signed.) 
Assistant  Secretary  Railroad  Commission,  State  of 
CaUfornia.     [220—71] 

[Testimony  of  J.  K.  Butler  for  Defendant.] 

J.  K.  BUTLER  was  duly  sworn  as  a  witness  for 
defendant,  and  testified  as  follows : 

The  WITNESS.— I  am  assistant  general  freight 
agent  of  the  defendant,  and  have  been  connected  with 
the  freight  department  of  defendant  since  1909  con- 
tinuously, and  for  different  periods  since  1903,  and 
am  familiar  with  the  local  and  through  rates  involved 
in  this  case. 

Mr.  BOOTH.— Now,  if  the  Court  please,  I  do  not 
want  to  appear  pertinacious  in  the  case,  but  it  ap- 
peared to  me  that  perhaps  under  the  general  denials 
it  might  not  be  out  of  the  way  to  offer  evidence  on 
the  water  competition,  as  to  which,  on  the  special 
defense  the  Court  has  ruled  against  us. 

The  COURT.— I  think  that  your  right  would  be 
fully  covered  in  that  regard  by  the  orders  sustaining 
the  demurrer  to  your  answer. 

Mr.  BOOTH. — I  want  to  show  by  this  witness 
that  in  his  opinion  as  a  freight  traffic  man  the  rates 
charged  plaintiff's  assignors  in  this  case  were  rea- 
sonable in  and  of  themselves  for  the  service  per- 
formed, and  furthermore  that  the  through  rate 
which  is  contended  for  here  was  a  rate  less  than  a 
reasonable  rate  in  and  of  itself  for  the  service  to  be 
performed  under  the  through  rate,  and  was  com- 
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pelled  by  actual  water  competition  between  the  port 
of  San  Francisco  and  the  ports  tributary  to  Los 
Angeles. 

The  COURT.— Why  not  make  that  offer? 

Mr.  BOOTH.— I  do  make  that  offer  now. 

Mr.  HARWOOD. — Objected  to  upon  the  ground 
that  it  is  immaterial,  irrelevant  and  incompetent. 

The  COURT. — In  my  view^,  under  the  provisions 
of  the  constitution  existing  at  the  time,  it  is  wholly 
irrelevant.  I  do  not  see  how  it  can  be  considered. 
The  objection  wdll  be  sustained.  Your  offer  will, 
of  course,  stand.     [221 — 72] 

Exception  No.  13. 

Mr.  BOOTH.— Exception.  That  is  all  with  Mr. 
Butler.  If  your  Honor  please,  before  closing  I  want 
to  ask  the  Court  for  special  findings  in  the  case. 
That  is  the  case  for  the  defendant. 

The  COURT. — The  case  involves  the  same  ques- 
tions that  were  considered  on  demurrer,  and  judg- 
ment will  have  to  go  for  the  plaintiff  in  accordance 
with  the  prayer  of  the  complaint. 

Order  [Settling,  etc.,  Bill  of  Exceptions]. 

Thereupon,  and  on  the  2d  day  of  June,  1915,  said 
Court  made  and  entered  findings  of  fact  and  con- 
clusions of  law,  thereon,  and  upon  said  findings  of 
fact  and  conclusions  of  law,  and  on  the  2d  day  of 
June,  1913,  a  judgment  was  entered  against  the  said 
defendant  and  in  favor  of  the  said  plaintiff,  in  the 
sum  of  $3,928.01,  with  interest  and  costs,  as  prayed 
for  in  the  complaint.  Within  the  time  allowed  by 
law  this  bill  of  exceptions  was  served  on  counsel  for 
plaintiff,  and  was  filed  herein. 
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WHEREUPON  the  Court,  being  willing  to  pre- 
serve the  record  in  order  that  its  rulings  may  be  re- 
viewed for  error,  if  any  there  be,  hereby  certifies  that 
the  foregoing  bill  of  exceptions  contains  all  of  the 
evidence  offered  or  admitted  upon  the  trial  of  said 
cause,  together  with  the  rulings  of  the  Court  thereon 
and  the  rulings  of  the  Court  in  admitting  or  exclud- 
ing testimony  at  said  trial,  and  the  exceptions  taken 
to  the  rulings  of  the  Court,  and  the  exceptions 
allowed  thereon. 

It   is   further   certified  that   all   of   the   exhibits 
offered  or  admitted  in  said  cause  are  made  a  part  of 
the  foregoing  bill  of  exceptions. 
[Order  Settling  the  Foregoing  Bill  of  Exceptions.] 

WHEEEUPON,  said  bill  of  exceptions  is  hereby 
settled,  certified  and  signed,  this  14th  day  of  June, 
1915,  as  correct  in  all  respects  and  presented  in  due 
time. 

WM.  C.  VAN  FLEET, 
Judge  of  said  Court.     [222—73] 

[Stipulation  re  Settling,  etc.,  of  Bill  of  Exceptions.] 
IT  IS  HEREBY  STIPULATED  between  coun- 
sel for  the  parties  to  the  action  entitled  as  above,  that 
the  foregoing  bill  of  exceptions,  as  tendered  to  said 
Court  by  the  defendant,  may  by  said  Court  be  settled, 
allowed,  certified  and  signed,  without  amendment. 
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Dated  this  12th  day  of  June,  1915. 

HOEFLER    COOK   HARWOOD   &   MOR- 
RIS, 

ALFRED  J.  HARWOOD, 
Attorneys  for  Plaintiff. 
HENLEY  C.  BOOTH, 
GEORGE  D.  SQUIRES, 
FRANK  B.  AUSTIN, 
Attorneys  for  Defendant. 

[Endorsed] :  Filed  Jun.  14,  1915.  W.  B.  Maling, 
Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk.  [223 
—74] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  Second 
Division. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,   a   Corpora- 
tion, 

Defendant. 

Petition  for  Writ  of  Error. 

To  the  Honorable  WILLIAM   C.   VAN   FLEET, 
Judge  of  the  Above-entitled  Court,  and  to  the 
Judge  or  Judges  of  Said  District  Court : 
Now  conies  the  above-named  defendant.  Southern 

Pacific  Company,  a  corporation,  by  Henley  C.  Booth, 
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George  D.  Squires  and  Frank  B.  Austin,  its  attor- 
neys, and  says: 

That  on  or  about  the  second  day  of  June,  1915,  this 
Court  entered  a  judgment  herein,  in  favor  of  plain- 
tiff and  against  defendant,  in  which  judgment  and 
the  proceedings  prior  thereunto  in  this  cause  certain 
errors  were  committed  to  the  prejudice  of  this  de- 
fendant, all  of  which  will  more  in  detail  appear  from 
the  assignment  of  errors,  w^hich  is  filed  with  this 
petition : 

WHEREFORE,  defendant  prays  that  a  writ  of 
error  may  issue  in  its  behalf  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for 
the  correction  of  errors  so  complained  of,  and  that  a 
transcript  of  the  record,  proceedings  and  papers  in 
this  cause,  duly  authenticated,  may  be  [224]  sent 
to  the  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Dated  this  29th  day  of  July,  1915. 

HENLEY  C.  BOOTH, 
GEO.  D.  SQUIRES, 
FRANK  B.  AUSTIN, 
Attorneys  for  Defendant. 

[Endorsed] :  Filed  Jul.  29,  1915.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [225] 
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In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,   a  Corpora- 
tion, 

Defendant. 

Assignment  of  Errors. 

Now  comes  the  above-named  defendant.  Southern 
Pacific  Company,  a  corporation,  and  in  connection 
with  its  petition  for  a  writ  of  error  makes  the  follow- 
ing assignment  of  errors,  which  it  avers  were  com- 
mitted by  the  Court  upon  the  trial  of  this  cause  and 
in  the  rendition  of  the  judgment  against  defendant 
appearing  upon  the  record  herein,  to  wit : 

I. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff 's  demurrer  to  the  first  separate  defense 
set  forth  in  defendant's  answer  and  in  holding  and 
deciding  that  the  same  did  not  state  facts  sufficient 
to  constitute  a  defense  or  counterclaim. 

Said  first  separate  defense  was  pleaded  as  follows : 

"FOR  A  FIRST  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  at  all  the  times 
mentioned  in  said  complaint  it  was  operating  and 
now  operates  a  steam  railroad  for  the  transportation 
of  freight  and  passengers  between  the  City  of  San 
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Francisco  and  [226*— If]  the  City  of  Los  Ange- 
les, which  said  railroad  passed  and  passes  through 
the  points  called  by  the  complainant  "intermediate." 
That  the  City  of  San  Francisco  is  and  at  all  the  times 
mentioned  in  said  complaint  was  situated  on  tide- 
water, and  that  defendant's  freight  terminal  in  the 
City  of  Los  Angeles  is  and  at  all  the  times  mentioned 
in  said  complaint  was  situated  within  a  compara- 
tively short  distance  from  tide-water,  and  connected 
therewith  by  rail  so  that  common  carriers  by  water 
competed  freely  with  defendant  in  the  carriage  of 
freight  between  San  Francisco  and  the  City  of  Los 
Angeles,  of  each  and  all  of  the  properties  and  com- 
modities described  in  paragraph  IV  of  each  of  plain- 
tiff's separately  stated  causes  of  action.  That  the 
effect  of  such  competition  by  said  water  carriers  is, 
and  was  at  all  the  times  in  said  complaint  stated,  to 
hold  down  through  rates  by  rail  between  San  Fran- 
cisco and  Los  Angeles,  on  all  of  the  property  and 
commodities  referred  to  in  plaintiff's  complaint,  and 
to  compel  defendant  to  establish  and  maintain  such 
through  rates  in  competition  with  said  water  car- 
riers and  at  less  than  a  reasonable  rate  for  the  ser- 
vice performed.  That  the  intermediate  rates  main- 
tained by  said  defendant  out  of  San  Francisco  to- 
ward Los  Angeles  by  rail,  and  out  of  Los  Angeles 
and  toward  San  Francisco  by  rail,  being  the  rates 
charged  and  collected  as  alleged  in  plaintiff's  com- 
plaint, were  and  are  reasonable  rates  for  the  service 


*Page-number  appearing  at  foot  of  page  of  certified  Transcript  of 
Record. 

tOriginal  page-number  appearing  at  foot  of  page  of  Assignment  of 
Errors  as  same  appears  in  Certified  Transcript  of  Record. 
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performed,  and  that  to  reduce  said  intermediate 
rates  so  as  to  comply  with  Section  21  of  Article  XII 
of  the  Constitution  of  California,  as  the  same  existed 
from  1879  until  October  10,  1911,  or  so  as  to  comply 
with  said  Section  21  as  amended  October  10,  1911, 
would  require  defendant  to  establish  such  interme- 
diate rates  at  less  than  a  reasonable  compensation 
for  the  services  performed,  and  would  deprive  it  of 
its  property  without  due  process  of  law,  and  would 
deprive  it  of  the  equal  protection  of  the  law,  and 
would  1[227 — 2]  compel  defendant  to  devote  its 
property  to  public  use  at  less  than  a  reasonable  re- 
turn on  the  fair  value  of  its  property  so  devoted. 

II. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  second  separate  de- 
fense set  forth  in  defendant 's  answer  and  in  holding 
and  deciding  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counterclaim. 

Said  second  separate  defense  was  pleaded  as  fol- 
lows : 

''FOR  A  SECOND  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  Section  21, 
Article  XII,  California  Constitution,  as  the  same 
existed  from  the  year  1879  to  October  10,  1911,  is 
violative  of  the  Constitution  of  the  United  States, 
in  that,  by  attempting  to  fix  rates  withou  a  hearing 
it  deprives  railroad  carriers  of  due  process  of  law; 
that  if  defendant  herein  is  compelled  by  final  judg- 
ment herein  to  refund  to  plaintiff,  on  account  of  the 
shipments  described  in  plaintiff's  complaint  as  hav- 
ing moved  or  having  been  delivered  prior  to  October 
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10,  1911,  all  or  any  of  the  sums  claimed  by  plaintiff 
to  be  excessive  charges  thereon,  the  effect  and  opera- 
tion of  said  Setcion  21,  Article  XII,  California  Con- 
stitution, will  be  to  have  arbitrarily  established  said 
forced  and  compelled  rates  as  intermediate  rates 
against  defendant,  without  due  process  of  law. 

III. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  third  separate  de- 
fense set  forth  in  defendant's  answer  and  in  holding 
and  deciding  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counterclaim. 

Said  third  separate  defense  was  pleaded  as  fol- 
lows: 

''FOR  A  THIRD  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  [228—3]  that  if 
said  Section  21,  Article  XII,  California  Consti- 
tution, required  the  delivery  of  the  goods  mentioned 
in  the  complaint  at  the  stations  of  delivery  therein 
mentioned,  at  charges  not  exceeding  the  charges  for 
the  transportation  of  the  same  property  in  the  same 
direction  to  said  Los  Angeles  and  San  Francisco  re- 
spectively, it  is  violative  of  the  Constitution  of  the 
United  States  in  that,  if  enforced  as  to  any  or  all  of 
j>laintiff  's  separately  stated  causes  of  action,  it  would 
deprive  the  defendant  of  the  equal  protection  of  the 
law  by  denying  it  the  right  to  meet  the  competition 
of  carriers  by  water,  which  forces  defendant's 
through  rates  between  San  Francisco  and  Los  An- 
geles below  a  reasonable  basis,  as  pleaded  in  defend- 
ant's first  further  and  separate  defense  herein. 
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IV. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  fourth  separate  de- 
fense set  forth  in  defendant's  answer  and  in  holding 
and  deciding  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counterclaim. 

Said  fourth  separate  defense  was  pleaded  as  fol- 
lows: 

''FOR  A  FOURTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  as  to  the 
shipments  specified  in  plaintiff's  separately  stated 
causes  of  action,  that  moved  or  were  delivered  prior 
to  October  10',  1911,  the  rates  collected  for  the  trans- 
portation of  each  and  all  of  them  were  rates  estab- 
lished by  the  Railroad  Commission  of  the  State  of 
California,  pursuant  to  Section  22,  Article  XII,  of 
the  Constitution  of  the  State  of  California,  as  it 
existed  from  1879  to  October  10,  1911 ;  and  said  rates 
were  at  the  time  of  their  collection  and  are  now  con- 
clusively just  and  reasonable.     [229 — 4] 

V. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff 's  demurrer  to  the  fifth  separate  defense 
set  forth  in  defendant's  answer  and  in  holding  and 
deciding  that  the  same  did  not  state  facts  sufficient 
to  constitute  a  defense  or  counterclaim. 

Said  fifth  separate  defense  was  pleaded  as  fol- 
lows: 

"FOR  A  FIFTH  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  the  through  rates 
on  defendant's  line  of  railroad  from  San  Francisco 
to  Los  Angeles,  and  from  Los  Angeles  to  San  Fran- 
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Cisco,  on  the  same  kinds  and  quantities  of  property 
as  those  alleged  by  plaintiff  to  have  been  transported 
by  defendant  as  stated  in  plaintiff's  complaint  to 
points  intermediate  San  Francisco  and  Los  Angeles, 
were  forced  down  and  compelled  by  an  actual  compe- 
tition with  carriers  by  water  between  San  Francisco 
and  Los  Angeles,  and  that  therefore  the  proi3erty 
transported  by  defendant  to  the  points  intermediate 
San  Francisco  and  Los  Angeles,  as  alleged  in  said 
complaint,  was  not  property  of  the  same  class  as 
property  of  the  same  physical  character  and  com- 
mercially called  by  the  same  name,  on  which  lower 
through  rates  of  transportation  by  rail  between  San 
Francisco  and  Los  Angeles  were  offered  by  defend- 
ant. 

VI. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  sixth  separate  de- 
fense set  forth  in  defendant's  answer  and  in  holding 
and  deciding  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counterclaim. 

Said  sixth  separate  defense  was  pleaded  as  fol- 
lows: 

"FOR  A  SIXTH  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  Section  71  of  the 
Public  Utilities  Act  of  the  State  of  California,  ap- 
proved December  23,  1911,  and  effective  March  23, 
1912,  being  Chapter  14  of  the  Statutes  of  California 
of  the  Special  Session  of  1911,  provides  as  follows : 
[230—5] 

"  (a)     When  complaint  has  been  made  to  the 
commission  concerning  any  rate,  fare,  toll,  ren- 
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tal  or  charge  for  any  product  or  commodity 
furnished  or  service  performed  by  any  public 
utility,  and  the  commission  has  found,  after  in- 
vestigation, that  the  public  utility  has  charged 
an  excessive  or  discriminatory  amount  for  sucE 
product,  commodity  or  service,  the  commission 
may  order  that  the  public  utility  make  due  rep- 
aration to  the  complainant  therefor,  with  inter- 
est from  the  date  of  collection ;  provided,  no  dis- 
crimination will  result  from  such  reparation. 

''(b)     If  the  public  utility  does  not  comply 
with  the  order  for  the  payment  of  reparation 
within  the  time  specified  in  such  order,  suit  may 
be  instituted  in  any  court  of  competent  jurisdic- 
tion to  recover  the  same.     All  complaints  con- 
cerning   excessive    or    discriminatory    charges 
shall  be  filed  with  the  Commission  within  two 
years  from  the  time  the  cause  of  action  accrues, 
and  the  petition  for  the  enforcement  of  the  or- 
der shall  be  filed  in  the  court  within  one  year 
from  the  date  of  the  order  of  the  commission. 
The  remedy  in  this  section  provided  shall  be  cu- 
mulative and  in  addition  to  any  other  remedy 
or  remedies  in  this  act  provided  in  case  of  fail- 
ure of  a  public  utility  to  obey  an  order  or  de- 
cision of  the  commission." 
That  neither  plaintiff  nor  any  of  its  assignors,  nor 
any  person  for  or  on  behalf  of  plaintiff  or  any  of  its 
assignors,  has  at  any  time  applied  to  the  Railroad 
Commission  of  the  State  of  California  for  an  order 
of  reparation  under  the  provisions  of  said  section, 
respecting  any  one  or  more  or  all  of  the  shipments 
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described  in  plaintiff's  separately  stated  causes  of 
action,  and  that  therefore  each  of  plaintiff's  causes 
of  action  as  separately  stated  is  barred  by  the  pro- 
visions of  said  Public  Utilities  Act,  and  this  court 
has  no  jurisdiction  to  give  judgment  in  plaintiff^s 
favor  for  the  whole  or  any  part  of  all  or  any  of 
plaintiff's  causes  of  action. 

VIII. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  eighth  separate  de- 
fense set  forth  in  defendant's  answer  and  in  hold- 
ing and  deciding  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  defense  or  counterclaim. 

Said  eighth  separate  defense  was  pleaded  as  fol- 
lows: 

''FOR  AN  EIGHTH  FURTHER  AND  SEP- 
ARATE DEFENSE,  defendant  [231—6]  states 
that  as  to  each  and  all  of  the  shipments  mentioned 
in  plaintiff's  complaint,  which  moved  or  were  deliv- 
ered after  October  10,  1911,  the  rates  charged  and 
collected  thereon  by  defendant  were  rates  which, 
prior  to  October  10, 1911,  had  been  established  by  the 
Railroad  Commission  of  the  State  of  California,  and 
had  not  at  the  time  of  their  collection  as  aforesaid 
been  in  any  manner  changed. 

IX. 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  ninth  separate  de- 
fense set  forth  in  defendant's  answer  and  in  holding 
and  deciding  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counterclaim. 
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Said  ninth  separate  defense  was  pleaded  as  fol- 
lows: 

''FOR  A  NINTH  FURTHER  AND  SEPARATE 
DEFENSE,  defendant  states  that  as  to  all  of  the 
shipments  mentioned  in  plaintiff's  complaint,  which 
moved  or  were  delivered  prior  to  October  10th,  1911, 
the^rate  charged  and  collected  for  each  of  said  ship- 
ments, as  alleged  in  said  complaint,  was  the  rate  pub- 
lished by  said  defendant  and  established  by  the  Rail- 
road Commission  of  the  State  of  California,  and  as 
to  said  rates  and  each  of  them  there  is  applicable 
Section  40  of  an  Act  of  the  Legislature  of  the  State 
of  California,  approved  March  19,  1909,  providing 
for  the  organization  of  the  Railroad  Commission  of 
the  State  of  California,  and  defining  its  powers  and 
duties,  which  said  section  provides: 

''In  all  actions  between  private  parties  and 
^transportation  companies  subject  to  the  pro- 
visions of  this  act,  in  respect  to  any  rate,  charge, 
order,  rule  or  regulation  published  as  required 
by  this  act,  the  published  rate,  charge,  order, 
rule  or  regulation  shall  be  deemed  to  be  just  and 
reasonable,  and  shall  not  be  open  to  controversy 
except  in  and  by  way  of  such  proceedings  for 
that  purpose  before  the   commission,   and  the 
courts  as  are  provided  for  in  this  act." 
That  said  Railroad  Commission  has  never  acted 
on  or  with  respect  to  the  rates  collected  by  defendant 
for    shipments    described     [232—7]     in    the    com- 
plaint as  having  moved  prior  to  October  10,  1911. 

X. 
The  Court  erred  in  sustaining  and  in  not  overrul- 
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ing  plaintiff's  demurrer  to  the  tenth  separate  defense 
set  forth  in  defendant's  answer  and  in  holding  and 
deciding  that  the  same  did  not  state  facts  sufficient 
to  constitute  a  defense  or  counterclaim. 

Said  tenth  separate  defense  was  pleaded  as  fol- 
lows: 

"FOR  A  TENTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  each  and 
all  of  the  payments  made  by  plaintiff's  assignors  to 
the  defendant,  as  specified  and  set  forth  in  paragraph 
IV  of  each  of  plaintiff's  separately  stated  causes  of 
action,  were  made  under  the  following  circum- 
stances : 

The  person,  firm  or  corporation  making  such  pay- 
ment in  each  case  paid  the  same  without  protest,  and 
the  amount  paid  by  him  to  the  defendant  as  alleged 
in  said  respective  causes  of  action  was  collected  by 
defendant  in  the  belief  that  it  was  the  lawful  rate. 
The  amount  collected  by  said  defendant  in  each  of 
said  cases  was  the  amount  specified  by  tariffs,  which, 
as  to  the  shipments  that  moved  prior  to  October  10, 
1911,  had  been  established  by  the  Railroad  Commis- 
sion of  the  State  of  California,  and  as  to  the  ship- 
ments that  moved  after  October  10,  1911,  had  been 
established  by  said  Railroad  Commission.  The 
amount  so  paid  was  in  such  case  no  more  than  a  rea- 
sonable compensation  for  the  service  performed  by 
the  defendant. 

XL 

The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  eleventh  separate  de- 
fense set  forth  in  defendant's  answer  and  in  holding 
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and  deciding  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counterclaim. 

Said  eleventh  separate  defense  was  pleaded  as  fol- 
lows :     [233—8] 

''FOR  AN  ELEVENTH  FURTHER  AND  SEP- 
ARATE DEFENSE,  defendant  states  that  each  of 
the  rates  charged  and  collected  by  defendant  as  alleged 
in  plaintiff's  separately  stated  causes  of  action  was 
when  and  as  charged  and  collected  a  just  and  rea- 
sonable rate  for  the  service  performed. 

xn. 

The  Court  erred  i;n  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  twelfth  separate 
defense  set  forth  in  defendant's  answer  and  in  hold- 
ing and  deciding  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  defense  or  counterclaim. 

Said  twelfth  separate  defense  was  pleaded  as  fol- 
lows: 

^'FOR  A  TWELFTH  FURTHER  AND  SEPA- 
RATE DEFENSE,  defendant  states  that  the  railroad 
over  which  the  shipments  referred  to  in  the  com- 
plaint were  transported  was  at  all  times  mentioned 
in  the  complaint  a  part  of  a  railroad  system  opera- 
ted by  defendant,  and  was  engaged  in  the  carriage 
of  freight  and  passengers  in  intrastate  and  interstate 
commerce.  That  for  recovery  of  judgment  herein 
plaintiff  relies  on  Section  21  of  Article  XI  [  of  the 
Constitution  of  California,  and  particularly  the 
provision  thereof  known  as  the  long  and  short  haul 
clause.  That  the  effect  of  the  application  of  said 
clause  to  California  intrastate  shipments  on  defend- 
ant's  rail   line   between    San   Francisco    and   Los 
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Angeles  would  have  been  at  all  times  mentioned  in 
the  complaint,  and  would  be  now,  unduly  to  burden 
and  interfere  with  the  movement  of  freight  passing 
over  said  line  in  intrastate  commerce,  by  subjecting 
it  to  a  higher  freight  rate  than  intrastate  freight  of 
the  same  class  and  character  moving  between  Los 
Angeles  and  San  Francisco  under  the  same  circum- 
stances. Said  result  would  be  brought  about  by 
reason  of  the  fact  that  the  through  rail  rates  for 
freight  on  defendant's  line  between  San  Francisco 
and  [234 — ^9]  Los  Angeles  were,  at  all  times  men- 
tioned in  the  complaint  and  are  now,  compelled  to  be 
lower  than  reasonable  rail  rates  for  said  service  and 
distance,  by  actual  competition  by  carriers  by  water 
between  San  Francisco  and  Los  Angeles,  of  the  same 
commodities.  Defendant's  interstate  rail  rates  for 
the  same  commodities  to  and  from  Arizona  and  New 
Mexico  points  on  defendant's  railroad  system  into 
and  out  of  San  Francisco  and  Los  Angeles  were  and 
are  not  so  compelled,  but  are  reasonable  rates  for 
the  service  performed,  and  therefore  to  apply  said 
long  and  short  haul  clause  between  San  Francisco 
and  Los  Angeles  would  be  to  subject  said  interstate 
commerce  to  a  greater  burden  than  intrastate  com- 
merce of  the  same  character  between  San  Francisco 
and  Los  Angeles,  which  said  burden  would  be  undue 
and  unjust. 

XIII. 
The  Court  erred  in  sustaining  and  in  not  overrul- 
ing plaintiff's  demurrer  to  the  thirteenth  separate 
defense  set  forth  in  defendant's  answer  and  in  hold- 
ing and  deciding  that  the  same  did  not  state  facts 
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sufficient  to  constitute  a  defense  or  counterclaim. 

Said  thirteenth  separate  defense  was  pleaded  as 
follows : 

''FOR  A  THIRTEENTH  FURTHER  AND  SEP- 
ARATE DEFENSE,  defendant  states  that  neither 
plaintiff  nor  any  of  its  assignors  suffered  pecuniary 
loss  or  damage  by  or  as  a  direct  result  of  any  of  the 
matters,  facts,  or  things  pleaded  in  plaintiff's  separ- 
ately stated  causes  of  action.     [235 — 10] 

XIII. 

The  Court  erred  in  overruling  defendant's  motion 
for  a  nonsuit  interposed  by  defendant  at  the  close 
of  the  plaintiff's  evidence  for  the  reasons  set  forth 
in  said  written  motion  for  a  nonsuit  which  was  and  is 
as  follows:     [236—11] 

In  the  District  Court  of  the  United  States,  in  am,d  for 
the  Northern  District  of  California 

No.  15,638. 

CALIFORNIA  ADJUSTMENT  COMPANY,  a  Cor- 
poration, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 

Defendant. 

Motion  for  Nonsuit. 

Now  comes  the  defendant  above  named,  and  after 
the  close  of  said  plaintiff's  case,  and  before  submit- 
ting evidence  on  the  denials  and  affirmative  defenses 
raised   by  defendant's   answer,   moves   the   above- 
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entitled  court  for  a  judgment  of  nonsuit  herein,  on 
the  following  grounds : 

First.  That  it  does  not  appear  from  the  evidence 
introduced  by  the  plaintiff,  taken  in  connection  with 
the  settled  admissions  made  by  the  pleadings,  that 
the  charges  collected  by  defendant  and  specified  in 
paragraph  4  of  each  of  the  separately  stated  causes 
of  action,  and  therein  called  excesisve  charges,  ex- 
ceeded by  any  sum  whatever  the  charge  then  made 
by  defendant  for  the  transportation  in  the  same 
direction  of  the  same  amount  and  class  of  property, 
from  the  point  of  shipment  described  in  said  para- 
graph 4  to  the  more  distant  point  from  the  point  of 
delivery  described  in  said  paragraph  4  of  each  of 
said  separately  stated  causes  of  action. 

Second.  That  it  does  not  appear  from  the  evi- 
dence introduced  on  plaintiff's  case,  taken  in  con- 
nection with  the  admissions  made  [237 — 12]  by 
defendant's  pleadings,  that  defendant  has  never  been 
in  any  case  authorized  by  the  Railroad  Commission 
of  the  State  of  California  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation  of 
property;  and  it  does  not  appear  from  said  evidence, 
taken  in  connection  with  said  admissions,  that  the 
defendant  was  not,  with  respect  to  all  and  each  of 
plaintiff's  separately  stated  causes  of  action,  author- 
ized by  the  Railroad  Commission  of  the  State  of 
California  to  charge  less  for  the  longer  distance  than 
for  the  shorter  distance  for  which  the  respective 
charges  paid  by  plaintiff's  assignor  herein  were 
made. 
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Third.  That  it  does  not  appear  from  the  evidence 
introduced  on  behalf  of  plaintiff,  taken  in  connection 
with  the  admissions  made  by  defendant's  pleadings, 
that  said  Railroad  Commission  of  the  State  of  Cali- 
fornia has  never  prescribed  that  defendant  might 
in  any  case,  or  in  any  of  the  cases  referred  to  in  plain- 
tiff's separately  stated  causes  of  action,  be  relieved 
from  the  prohibition  of  the  Constitution  of  the  State 
of  California  directed  against  charging  less  for  the 
longer  than  for  the  shorter  haul. 

Fourth.  That  it  affirmatively  appears  from  plain- 
tiff's evidence,  taken  in  connection  with  the  admis- 
sions made  by  defendant's  pleadings,  that  plaintiff's 
assignors  and  each  of  them  paid  the  amounts  alleged 
to  have  been  collected  by  defendant,  voluntarily  and 
without  protest. 

Fifth.  That  the  plaintiff  has  failed  to  show  that 
it,  or  any  one  or  more  of  its  assignors,  suffered  pe- 
cuniary loss  or  damage  by  or  as  a  direct  result  of 
any  of  the  matters,  facts  or  things  pleaded  in  plain- 
tiff's separately  stated  causes  of  action. 

Dated  this  5th  day  of  May,  1915. 

(Signed.)     GEORGE  D.  SQUIRES, 
(Signed:)     HENLEY  C.  BOOTH, 
Attorneys  for  Defendant.     [238— IS] 
XIV. 

The  Court  erred  in  admitting  in  evidence  Defend- 
ant's Exhibit  ''A"  subject  to  the  limitation  that 
columns  10  and  14  of  said  exhibit,  showing  the  va- 
rious tariff  rates  only,  should  be  considered  in  evi- 
dence and  not  for  any  other  purpose,  and  in  not 
admitting  said  exhibit  in  evidence  for  all  purposes. 
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plaintiff  having  waived  the  objection  that  the  same 
was  not  the  best  evidence  and  objecting  solely  on 
the  ground  that  the  same  was  irrelevant,  and  imma- 
terial and  plaintiff  further  admitting  that  the  tariff 
numbers  in  column  14  of  said  exhibit  are  the  tariffs 
which  contained  the  lesser  charges  for  the  longer 
distance  referred  to  in  the  complaint,  that  the  charges 
collected  by  the  defendant  were  made  by  defendant 
upon  the  basis  stated  in  the  tariffs  in  column  10 
thereof  and  that  the  lesser  rates  for  the  longer  dis- 
tance, stated  in  various  causes  of  action  and  in  the 
complaint,  are  based  on  the  tariffs  mentioned  in  col- 
umn 14  thereof. 

Said  exhibit  "A"  was  and  is  in  words  and  figures 
following,  to  wit:     [239—14] 
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.2Tir 
.2?" 

.IT  • 

.271  : 

.27- 
.371 
.37- r 
.15 


.15 

Uo 
.90 

.22 

.39 
.37 

•  JT- 
.37' 
.60 

..20 
.25 
.25 
.25 
.25 
.25 
.25 
■271 

•  37  r 
.37- 
.37? 
.42 
.42 
.37: 

.37  r 
.42* 


Date  Through 
Rate  Kf foot Its 
If  Through  T«rifr  . 
Shaild  Have       Tariff 
Been  rall««s4    Rsf erenes 
13.  14. 


biffsrenoe  Ba- 

t«sea  Spas if Is 

and  Throush 

Okarges 

15. 


16.72 

3-22-11 

CRC 

134 

2.90 

8.82 

3-22-11 

CRC 

134 

6.11 

8.93 

lD-in-09 

.    CRC 

134 

6.20 

29.96 

10-10-09 

CRC 

134 

?0.74 

108.35 

10-10-09 

CRC 

134 

33.49 

110.55 

10-10.09 

ORC 

134 

34.17 

110.00 

10-10.09 

CRC 

134 

34.0* 

110.00 

3-22-11 

CRC 

13* 

3*. 00 

15.22 

3-22-11 

CRC 

13* 

2.M 

20.36 

3-22-11 

CBC 

13* 

12.75 

110.00 

3-2J-11 

CK 

134 

34.00 

110.00 

3-22-11 

CRC 

134 

J4.00 

110.00 

>22-ll 

CRC 

134 

M.OO 

110.00 

3-22-11 

CRC 

134 

...» 

110.00 

3-22-11 

CHC 

134 

34.00 

110.00 

10-]».09 

CRC 

13* 

34.00 

10.51 

10-10-09 

CRC 

13* 

^.59 

42.68 

3-22-11 

CRC 

^^ 

7.*0 

45.11 

8-15-10 

CRC 

84 

10.52 

111.10 

3.??.ii 

CRC 

134 

3T.37 

1?7.97 

3-2:-Ji 

CRC 

'2* 

39.55 

82.67 

3-22-11 

CRC 

134 

25.55 

52.50 

6-29-of 

CRC 

84 

11.25 

32.11 

3-s?-n 

CRC 

134 

21.82 

8.54 

3-22-11 

:rc 

134 

4.12 

103.95 

10-10-09 

CRC 

13* 

107.73 

43. C8 

3-22-11 

CRC 

134 

22.64 

34.51 

3-22-11 

CRC 

134 

10.9t 

39.15 
67.82 

3-22-11 
6-  3-10 

CRC 
CRC 

134 
805 

12.40 
22.61 

10.97 

10-10-09 

CRC 

134 

6.87 

11.13 

3-22-11 

CRC 

134 

4.60 

13.23 

3-22-11 

CRC 

134 

5.*7 

13.61 

3-2^-11 

CRC 

134 

5.43 

2  86.58 

3-22-11 

etc 

134 

1*9.27 

6.90 

lo-ic-o? 

CRC 

134 

•      5.52 

65.87 

7-11-09 

uac 

84 

)2.9* 

60.00 

7-11-09 

CRC 

•4 

30.00 

62.76 

7-11-09 

CRC 

84 

31.37 

69.00 

7-11-09 

CHC 

84 

3*. 50 

62,50 

7-11-09 

wRC 

84 

31.25 

73.50 

7-11-09 

CRC 

84 

34.75 

5.67 

3-22-1) 

CRC 

13* 

2.3* 

9,28 

3-22-11 

CRC 

134 

♦.33 

10.50 

lO-'O  -vj 

Ciu; 

■^y 

*.-y 

11.10 

3  22  11 

CRC 

134 

5.21 

9  25 

ifr-in  01 

CRC 

13* 

2-ii 

7.84 

3-22-11 

CRC 

12* 

2.84 

8.57 

3-22-1-. 

CRC 

13* 

3.99 

7-*7 

3  22- U 

CRC 

13* 

3.40 

6.86 

3  22  li 

CRC 

1J« 

2.44 

3851.2* 


2713.39 


1137.9* 


■OsLllfsniU  Kailrsad  Ceasissioa*) 


(X       Rate  beru4    .06     ts  Lathrop  Slip  ^   ORC  8*     3-22   10 
X  .lOi  Lathrop  to  ganger  Sup  8  CRC  12  ?- 15-11 

.36t 

I       Oas*  113 


15 


MBm 


iaesHi^ 
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a*,  t 


WKTilll 


Dit« 

1. 

J-  1-n 
W5-11 
5  IT-U 
5    *-ll 

5-  8-Xl 
2-13-1) 
T-24-11 
5-1 2-U 
S-18-11 
8-29-11 
S-26-11 
2-  1-11 
5-13-11 
4-22-11 
7-27-U 
8-10-11 
3-24-11 
5-24-11 
T-25-H 
T-12-U 
4-12-11 
(>-  3-11 

6-  7-11 
b-2C-ll 
5-  »-ll 
4-29-11 
6-29-11 
•-.■•;-'.v 

3-19-11 

2-li  12 

ll-H-U 

u-  :  w 

.    i-    •-'■3 

)-   >-\2 

♦-15-12 

1-29-12 

4-50-1? 

,  .'-23-U 

1    4  a 

6      <  1  .' 

J  n  12 

?  i  II 
?  l-U 
-.  ;V-12 
6  3-12 
2-19-12 


ho. 
2. 


Troa 
3. 


iiii     San  FrMiclfio* 
12459 


iMMl 

13211 

2549 

23280 

5136 

9540 

19525 

9l*T 

146(? 

1014 

1075 

57 

10308 

18895 

2?^45 

SbOl 

20486 

22168 

28436 

13U9 

14480 

391* 

8270 
25253 

10763 

35250 

3s827 

31b  ?6 

?3737" 

13971 

8l82 

26<.'< 

2242 

10298 

20655 

32912 

25000 

31017 

3645 

39011 

35003 

4353 

99 

5300 

226 

12641 


Le*  Angalai 


BDwry 


Angalea 


Fronaicoo 


Uojat* 

Mlaao 


San  Lttla  Ob. 

m 

Bakarafiald 

9aB  Lola  Ob. 

tmimr 

tan  Lula  Ob. 

BiOiaraflald 

rra«« 

raflald 


Aa^alaa 


Franoidos 


Lo  «  AniTnln* 


Toh. 

y 


Kxetar 


"•i 


"hip. 
linn 


TOBNL 


Cec^unodlty 
5. 

Win*  1b  aiaaa 
9ieat  Iron 

"        "_ 
Plpa  ,  ^^""^ 
tank  Iron 

M  H 

Vsrklng  Brla. 
Tank  Iron 
St.RlT.Pipa 
Bar  Xr«i 
Oil  «(11  Bh|>. 
Bollar  ftall 
Bar  Iron 
m  m 

OU  Wall  Snp^ 

m  Ha 

Vsrklng  Brla. 


Sucker  Rods 
Pie  Iron 
Bear 


Suoker  A  Fltgi. 
Oil  Veil  Sup. 
Tutk  Iran 
Siaet  Iron 
Xro>  «  Fltga. 
Iron 
Bear 
m 

•liakoy 
Bear 


Raflnad  Oil 
P«p»r 

BaeB  Ifcjr 
Boiler  OTIT- 
IC n,  i  front 


ft. 

fa. 

855 

1805 

2644 

1700 

87800 

97900 

6580 

77400 

20000 

36000 

36380 

8250 

43062 

38050 

41140 

32400 

3940 

6T20 

4920 

10550 

5535 

24700 

24700 

24600 

24700 

24500 

25140 

24500 

24700 

24900 

24600 

24500 

10785 

37380 

13550 

1830 

2423 

2080 

24000 

25000 

1000 

24350 

29720 

2aoo 
2852 

40000 

36770 
4150 
3095 


{^•elflc 
Rata 

Collaetad 

Par  100  IbH. 

7- 


Charge a 
Collaatad 


1.10 

9.41 

.6? 

11.19 

.62 

16.39 

.62 

10.54 

■^ 

241.45 

269.23 

.58 

38.16 

•zrt 

212.85 

•56 

112.00 

•m 

99.00 

.40 

145.5* 

:S 

55M 

155.09 

.36 

i36.n 

.50 

2«.|0 
129 .to 

.40 

22.85 
38.98 
26.54 
55.92 

3t.lO 
92.63 
9S.63 
92.U 

92.63 
91.88 
94.28 

91.88 
92.65 
93.3T 
93.00 
91.88 
5T.16 

149.52 
T7.24 
11.35 
15.02 
12.90 
90.00 
95.T5 
10.30 
91.31 

111.45 
91.50 
16.54 

208.00 

158.11 
32.  T9 
24.45 


4297«>e 


Data  ilata  £f  - 
(eftiva  If 
T^ritt  I«  Cal. 
10  ShovaAHaw 
Bean  Fallnwd 

'x- 

6-ll-«9 
6-ll-«9 
6-H-09 
6-11-09 
>22-ll 
3-22-U 
2-15-U 
>-22-ll 

10-10-09 
V22-11 
*-l5-U 
2-15-11 
6-11-09 
6-11-09 

10<40-09 
2-15-U 
a-15-U 
2-)>>U 
2-X5-I1 
2-15-U 
2-15-U 
3-22-1* 
9-t».10 
X2-10 

>-22-ao 

3-22-10 
3-C2-10 
3.22-10 
3-22-l« 
3-22-1* 
3-22-10 
3-22-10 
»-15-U 
»>15-.U 
2-15-11 
fr-U.09 
6-11-09 
6-11-09 
3-22-10 
3-<2-10 
6-II..09 
5-22-10 
3.22-10 
3-22-10 
2-15-U 
2-15  U 
5-21-12 
2-15-11 
2  15  11 


Chargaa  Cel- 
laotad  Ware 
Baaad  Ob 
iwlfr  Ba. 
10. 

one  134 

cue  12 

OK  12 

cue  12 

cue  134 

cue  134 

XCRC  134 

CRC  154 

cue  134 

cue  134 

xcnc  134 

xonc  134 

OHO  12 

OM  12 

OM  134 

XORC  134 

ZORC  134 

xoao  154 

XORC  134 

ZCRC  134 

ZORC  134 

ORC  14 

CRC  84 

ORC  84 

GK  84 

OG  84 

ORC  84 

ORO  84 

ORC  84 

CRC  84 

CRC  84 

ORO  84 

XCRC  154 

XCRO  134 

XCRC  134 

CRC  12 

ORO  12 

CRC  12 

ORC  84 

CRC  84 

CRC  134 

ORO  84 

CRC  84 

CRC  84 

XCRC  134 

TRO  134 

CRC  1515 

XCRT  134 

XCRO  134 


ftiiv  Baal  a 

8.F.  ta  L.A.  or 

LA.  ta  iS.F. 

Hate  Charges 

11.  12. 

.60  5.14 

.37i  6.77 

.37t  11.02 

.37*  6.38 

.17*  153.65 

.17}  171.33 

.42*  27.41 

.17*  135.45 

.27*  55.00 

.15  54.00 

.30  109.14 

.60  49.51 

.15  64.60 

.15  5T.05 

.30  123.42 

.30  97.20 

.42*  16.74 

.42*  28.57 

.42*  2*.«t 

.37*  39.57 

.42*  23.52 

.25  61.76 

.25  61.76 

-.25  61.60 

.25  61 .7^ 

.25  61.26 

.25  62.66 

.25  61.26 

.25  61. 7« 

.25  62.24  . 

.25  62.00 

.25  61.26 

.37*  40.44 

.30  112a4 

.37*  50.82 

.37*  6.87 

.37*  9.09 

.37*  7.81 

.25  60.00 

.25  62 .50 

.48*  4.80 

.25  60  87 

25  74  3'' 

25  61  t-i 

.42|  12  12 

27*  110  00 

.27t  101 .12 

60  24.91 

60  18.5T 


2f53.1» 


Date  Ikrottg^ 
lata  Iff  active 
If  ThreagblfiMir 
Should  Raw 
Beaii7«llM*4. 

13.      . 

10-10-09 
10-10-09 
3-22-11 
3-22-11 
1-25-11 
1-25-11 
5-22-11 
1-25-U 
10-10.09 
3-22-10 
3-22-11 
522  11 
3-22  10 
3-22-10 

10 10-09 

2-15-11 
>>22~11 
3-22-U 
5-22-11 
5-22-U 
5-22-11 
5-22-10 
5-22-10 
3-22-10 
3-22-10 
5-22-10 
5-22-10 
5-22-10 

5-22-10 
5-22-10 
5-22-10 
5-22-11 
5-22-11 
5-22-11 
5-22-11 
5-22-U 
3-22-11 
5-22-10 
5-22-10 
5-22-11 
3-22-10 
5-22  -10 
3  22-10 
3  22  11 
3-22  U 
5-27  12 
3  22  11 
3  22  11 


Tariff 

Rafaracca 

14. 

CRC  134 

CRC  154 

CRC  154 

CRC  154 

cnc  84 

CRC  84 

CRC  154 

CRC  134 

CBC  134 

CRC  84 

CRC  134 

CRC  134 

ORO  84 

CRC  84 

CRC  134 

ORC  134 

CRC  134 

ORO  134 

CRC  134 

ORO  134 

CRC  154 

CRC  84 
CRC 
CRC 
CRC 
CRC 
CRC 
CRC 
JkC 
CRC 
ORO 
ORC 


84 
84 
84 

84 
84 

84 
84 

84 
84 
84 

ORC  154 
CRC  154 

CRC  154 
CRC  154 
CRC  134 
CRC  154 

CRC 

CRC 

CRC  154 

CRC   84 

CRO 

CRC 


84 

84 


64 

84 

CRC  134 
CRC  134 
CRC  1515 
CBC  134 
CRC  134 


(X) 


OKferaaaa  B» 
tsaaa  Spaa  If  1« 

end  Tbrcv^ 

Char  (t  a 

15. 


4.27 

4.42 

5.37 

4.16 

87.60 

97.90 

10.68 

77.40 

5T.00 

45.00 

36.38 

5.77 

90.43 

79.86 

82.28 

32.40 

6ai 

10.41 
7.62 

16.55 
6.58 

50.87 
50.17 
3ft.65 

30.87 
504? 
31.62 
30.62 

50.87 

51.15 

51.00 

50.62 

16.72 

37.58 

26.42 

4.48 

5.93 

5.09 

30.00 

31.25 

5.50 

30. a 

37.15 
50.50 

4  42 

56  99 

7.88 

5  88 


1545.9* 


(Z)     Goaplalnt  *ova  throt^  ra.te  2^/        J)irfvr»>Kre  .f9.00 
X     Qam  Xn 


1.6 


!>.!  I 


r 


■krMll 


tatt 
1. 


Tvm 
3. 


«• 

4. 


5. 


6. 


Spaeiri* 

tKt« 

Par  100  lb* 
T. 


Ch«rg«i 
OalUeitd 

e. 


Data  Rat*  If- 

faellTa  If 
Tariff  IB  Cal. 
10  8haul«  Hava 
Baaa  follavad 
1. 


Charfva  Col- 
laotad  Vara 
Baa«<t  On  - 
Tariff  Ma. 
10. 


Tkru  >Mla 
B.r.  ia  l.k,  or 

I..A.  «•  s.r. 

Rata        Chwgaa 
11.  12. 
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tkact  ). 


Beta  Tlu-a«ch 
R«ta  Iffaetlva 
Xr  Tkraugh  Wt» 
»hattl«  IteTa 
iaan  rallMud 
13. 


Tariff 

R«fai 

14. 


Blffaraaa*  ••- 
twaa  lyaalfta 

«i4  Tkrauglk 

15. 


•-le^t 

4-U-U 
l(MMi 
Uol041 

5-15-U 

l-l^iOS 

t-2i-12 

la-  l-u      ._ 
10>20-U     nli4 
U-n-n       2175 
12-  5-U 
11-10>11 

5-  4-1I 

1-1 V12 
U-  ♦-ll 

>a-it 

MMl 


104      PM«ffta 

2i      Limy 
2nl      ParafflM 


fraaa 


3022 
142 

T3  f 

40      Laalla 
fI34       Saa  Fraaeiaoa 


TU 

1312 

423 

ITTO 

409S 

2B9(9 


Vraata 


Saagar 


rra«a 


Roaflng 
SiAytar 
RaafUg 


ranolag 
Baas  a 
Rlaa 


lUtal  latti 
Rioa 


31050 

3?*ao 

5»T4» 

30MT 
30108 
3O012 
324*5 
nog 

8000 
40000 
40000 
40000 
40000 
40000 

11680 
24000 
40000 
40000 


.3* 

IS* 

.3( 
.3« 
.36 

.iH 

.4» 

:2 

.3* 
.3( 
.3i 
.31 


T0T4L 


lll.T* 

84.32 

13».4» 

10».54 

10B.3T 

106.04 

iO.00 

3T.J* 

3».20 

144.00 

144.00 

144  >00 

144.00 

144.00 

54.»0 

80.40 

lU.OO 

144.00 

1*41.30 


6-11-09 
6-11-09 
6-11-09 
6-11-09 
6-11-09 
6-11-09 
6-U<«9 
6-11^ 
6-11-09 
6-11-09 
6-11-09 
6-11  09 
6-11-09 
6-11-09 
6-tl«9 
6-ll''09 
6-11-09 
4-11-09 


CBO  12 

CRO  U 

CRC  12 

oac  12 

am  u 

OW  12 

CK  12 

OM  12 

CRC  12 

CRC  U 

CRO  U 

CRO  U 

CRC  12 

CRC  12 

ORB  12 

CRO  12 

CRO  12 

ORB  12 


15.39 

59.52 

106.55 
«3.6I 
•2.TI 
I2.JB 

41.64 
32.32 

34.00 
110.00 
110.00 
110.00 
110.00 
110.00 
49.64 
T2.00 
110.00 
110.00 

150T.P5 


3-22-11 

1I-2A-10 
3'<2-U 
3-22-U 
3.«2<U 
342-U 

ii-2a-ie 

3-22-11 

>-22-U 
3-22-11 
342-11 

342-U 

3-22-U 
342-11 
3-22-11 
3-22-11 
3-22-11 


ORO  134 
CRO  14 
ORO  134 
ORO  134 
CRO  134 
CRD  134 
ORO  14 
CRO  134 
CRO  134 
CRO  134 
cac  134 
CRC  134 
CRO  134 
OM  134 
CRO  134 
ORB  134 
CRO  134 
CaO  134 


21,39 
24.M 

32.H 
t5.M 
15.59 
25.51 

uoi 

4.94 

5.20 

34.00 

34.00 

34.00 
34.00 

34.00 

1.40 
34.00 
34.00 

434.25 


TrngK  I 
•  2 
"    3 


3151.24 
429f.l0 
1941.90 


2713.30 
2753.14 
1507.05 


U3T.H 

1543.96 

434.25 


Toeu. 


)O0S9.64 


6973.49 


3116.15 


'il2 
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XV. 

The  Court  erred  in  the  rejection  of  evidence 
offered  by  plaintiff  upon  the  trial  of  said  action  in 
the  following  instances: 

(1)  The  Court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  introduction  in  evidence  by  defendant 
and  in  excluding  from  evidence,  and  in  not  admitting 
in  evidence  a  certified  copy  of  an  order  and  decision 
of  the  Railroad  Commission  of  the  State  of  Califor- 
nia, dated  May  20,  1910,  made  and  entered  in  case 
No.  110,  entitled,  ''Associated  Jobbers  of  Los  An- 
geles, Complainant,  vs.  Southern  Pacific  Company,  a 
Corporation,  and  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  a  Corporation,  Defendants,  and  Job- 
bers and  Manufacturers'  Association  of  Stockton, 
and  Traffic  Bureau  of  the  Merchants'  Exchange  of 
San  Francisco,  Intervenors. "  Said  order  so  ex- 
cluded from  evidence,  w^as  and  is  in  words  and  figures 
following,  to  wit:     [243. — 18] 

BEFORE  THE  RAILROAD  COMMISSION 

of  the 

STATE  OF  CALIFORNIA. 

Case  No.  110. 

ASSOCIATED  JOBBERS  OF  LOS  ANGELES, 

Complainant, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation, 
and  ATCHISON,  TOPEKA  &  SANTA  FE 
RAILWAY  COMPANY,  a  Corporation, 

Defendants. 


474  Southern  Pacific  Company  vs. 

JOBBERS  AND  MANUFACTURERS'  ASSOCIA- 
TION OP  STOCKTON  AND  TRAFFIC  BU- 
REAU OF  THE  MERCHANTS'  EX- 
CHANGE OF  SAN  FRANCISCO, 

Intervenors. 
Submitted  September  1, 1910.     Decided  December 
20,  1910. 

Messrs.  KUSTER,  LOEB  &  LOEB,  for  Com- 
plainant. 
WM.  F.  HERRIN  and  C.  W.  DURBROW,  for 

Defendant  Southern  Pacific  Company. 
E.  W.  CAMP  and  U.  T.  GLOTFELTER,  for 
Defendant  Atchison,  Topeka  and  Santa  Fe 
Railway  Company. 
C.  L.  NEUMILLER,  for  Jobbers  and  Manufac- 
turers' Association  of  Stockton. 
WM.  R.  WHEELER  &  SETH  MANN,  for  Traffic 
Bureau  of  the  Merchants'  Exchange. 

REPORT  AND  OPINION  OF  THE  COMMISSION. 
The  complainant  complains  that  the  rate  of  freight 
governed  by  class  rates,  ranging  from  first  class  of 
Class  E  of  current  [244]  tariffs,  and  upon  the 
commodity  of  beer  in  carload  lots  from  Los  Angeles 
to  the  following  points  or  stations  in  the  San  Joa- 
quin Valley: 

Coalinga  Hanford 

Goshen  Exeter 

Tulare  Porterville 

Oil  City  Bakersfield 

Olig  McKittrick 

Fresno  Visalia 

and  all  intermediate  points  therewith,  are  both  un- 
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reasonable  and  discriminatory. 

The  unreasonableness  appears  to  be  measured  by 
rates  applying  from  San  Francisco  to  equidistant 
points  with  the  points  or  stations  complained  of,  as 
well  as  by  comparison  with  rates  applying  for  equal 
mileages  between  other  points  similarly  situated. 

The  second  count,  discrimination,  is  based  upon 
the  defendants'  rates  from  San  Francisco;  the  com- 
plainant contending  that  her  merchants  are  unable 
to  meet  San  Francisco  at  or  near  the  halfway  point 
between  the  two  cities  by  reason  of  discriminatory 
rates  which  give  undue  preference  and  advantage  to 
San  Francisco. 

The  Tariff  Bureau  of  the  Merchants'  Exchange 
of  San  Francisco  intervenes  upon  the  second  count, 
and  contends  that  complainants  are  not  discrimiated 
against,  but,  considering  physical  conditions,  rates 
are  in  favor  of  complainant  and  to  the  prejudice  of 
San  Francisco. 

The  Jobbers  and  Manufacturers'  Association  of 
Stockton  intervenes  and  asks  consideration  in  any 
adjustment  that  may  be  made,  but  particularly  dif- 
ferentials existing  between  San  Francisco  and  Stock- 
ton and  the  points  complained  of,  and  that  Stockton 
be  given  the  full  benefit  of  the  lacal  rates  between 
San  Francisco  and  Stockton  and  rates  from  Stockton 
to  the  points  involved,  which     [245]     are  as  follows : 

In  cents  per  100  pounds: 

12  3  4  5 

.10  .10  .09  .09  .07 

and  other  class  rates,  as  shown  by  current  tariffs. 
Short  line  distance  from  San  Francisco  to  Stockton 
appears  to  be  seventy-eight  (78)  miles,  and  in  con- 
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sidering  established  class  rates  as  above  for  a  dis- 
tance of  seventy-eight  (78)  miles  they  can  at  least 
be  considered  unreasonably  low  as  compared  with 
other  rates;  for  instance,  from  Stockton  to  a  point 
seventy-eight  78)  miles  south,  Los  Banos,  the  rates 
are 


In  cents  per  100  pounds: 

1 

2 

3 

4           5           A          B 

C 

D 

E 

.45 

.41 

.39 

.35        .30       .30        .17 

.15* 

.12 

An 

and  are  certainly  forced  rates  brought  by  keen  water 
competition,  as  originally  we  find  that  the  rates  be- 
tween San  Francisco  and  Stockton  were  much 
higher. 

The  differentials  that  now  exist  and  have  existed 
for  a  number  of  years  in  the  past  between  San  Fran- 
cisco, Stockton,  and  San  Joaquin  Valley  points,  are 
much  lower  than  the  forced  rates,  being  as  follows: 

In  cents  per  100  pounds: 

12  3  4  5 

.05  .07  .07  .07  .04 

and  still  less  on  other  carload  class  rates.  The  rec- 
ord is  not  clear  as  to  the  reason  for  the  existing  low 
differential,  except  that  it  is  to  be  gathered  that 
they  were  made  lower  than  the  forced  local  rates  in 
order  to  prevent  water  carriers  operating  between 
San  Francisco  and  Stockton  in  participating  in 
freight  traffic  between  San  Francisco  and  points  in 
the  San  Joaquin  Valley  south  [246]  of  Stockton 
in  connection  with  rail  carriers  Stockton  south. 
But  it  is  apparent  that  such  danger  does  not  exist 
to-day,  and  while  it  is  the  custom  for  reasonable 
differentials  to  exist  between  commercial  cities,  it  is 
fair  to  say  that  such  low  existing  differentials  would 
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not  have  existed  were  it  not  for  the  reason  of  the 
low  forced  water  competitive  class  rates.  Stockton 
merchants  should  have  the  full  benefit  of  a  forced 
rate  condition  between  San  Francisco  and  Stockton 
as  well  as  San  Francisco  merchants,  and  the  Stock- 
ton rates  to  the  points  complained  of  herein  should 
be  lower  to  the  extent  of  the  existing  class  rates 
between  San  Francisco  and  Stockton.  Stockton 
merchants  complain  also  that  Sacramento  merchants 
have  an  advantage  in  differentials  to  points  in  the 
San  Joaquin  Valley.  We  find  that  Sacramento,  like 
Stockton,  enjoys  water  competitive  rates  and  the  dis- 
tance by  water  and  water  service  between  San  Fran- 
cisco and  Sacramento  and  Stockton  are  on  a  fair 
parity;  however,  the  adjustment  outlined  herein  as 
between  San  Francisco  and  Stockton  to  points  in 
controversy  will  raise  the  now  existing  discrimina- 
tion between  Sacramento  and  Stockton  and  the 
points  complained  of. 

We  now  come  to  the  contention  of  the  merchants 
of  Los  Angeles.  Class  rates  from  San  Francisco  to 
Berenda,  a  point  one  hundred  and  sixty-eight  (168) 
miles  from  San  Francisco,  are  as  follows : 

In  cents  per  100  pounds: 
1234  5  ABCDE 

.47        .42        .38        .35        .29^        .271        .19i        .17^        .\5\        .13 

Class  rates  from  Los  Angeles  to  Bakersfield,  a 
point  equal  distant  from  Los  Angeles  (168  miles), 
are  as  follows: 

In  cents  per  100  pounds: 

12345AB  CDE 

.71       .68       .64       .61       .48       .50       .30f       .27^       .22^       .22^ 

[247] 
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The  percentages  in  favor  of  the  former  range 
from  51  per  cent  first  class  to  73  per  cent  Class  E, 
and  while  the  rates  from  San  Francisco  to  Berenda 
are  much  lower  than  the  rates  from  Los  Angeles  to 
Bakersfield,  the  former  may  be  considered  to  some 
extent  forced  rates,  and  taking  into  consideration  all 
the  conditions  surrounding  the  compelling  features 
of  the  former  rates,  we  are  of  opinion  that  the  pres- 
ent rates  from  Los  Angeles  to  Bakersfield  and  other 
points  north  thereof  in  the  San  Joaquin  Valley, 
mentioned  herein,  are  excessive.  This  opinion  is 
further  corroborated  by  the  fact  that  the  defendants 
themselves  so  considered  them  in  contemplating  an 
adjustment  of  rates  to  and  from  the  points  in  con- 
troversy, and  were  only  prevented  from  making  their 
rates  effective  upon  that  occasion  by  objection  on  the 
part  of  the  San  Francisco  merchants. 

The  San  Francisco  intervenors  made  much  of  the 
increased  cost  of  operation  over  the  grades,  particu- 
larly Tehachapi  grade  from  Los  Angeles  to  Bakers- 
field. In  the  question  of  the  cost  of  operation,  while 
a  great  mass  of  evidence  was  submitted,  it  was  shown 
that  the  Tehachapi  line  was  operated  jointly  by  the 
Santa  Fe  and  the  Southern  Pacific,  thus  reducing 
the  cost  to  each  line.  Commissioner  Lane  of  the  In- 
terstate Commerce  Commission,  in  Case  No.  2839, 
involving  rates  between  Sacramento,  Reno  and 
Lovelock,  expressed  our  views  very  aptly.  He  says: 
''We  do  not  recognize  the  right  of  a  carrier  to  single 
out  a  piece  of  expensive  road  and  make  the  local 
traffic  thereon  bear  an  undue  portion  of  the  expense 
of  its  maintenance  or  of  its  construction.     A  road  is 
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built  and  operated  as  a  whole,  and  local  rates  are  not 
to  be  made  with  respect  to  the  difficulties  of  each 
particular  portion,  charging  the  cost  of  a  bridge  to 
the  traffic  of  one  section  or  the  cost  of  a  tunnel  to 
traffic  between  its  two  mouths.  *  *  *  if  the 
[248]  position  of  the  defendant  were  followed  by 
the  carriers  generally  it  would  result  in  rates  that 
would  vary  from  mile  to  mile  as  the  cost  of  road  per 
mile  varies."  And,  consequently,  we  give  no  impor- 
tant consideration  to  either  the  cost  of  operating 
the  terminals  of  San  Francisco  upon  which  so  much 
stress  was  laid,  including  the  bay  and  Dumbarton 
cutoff,  or  the  grades  between  Los  Angeles  and 
Bakersfield,  except  that  one  in  a  measure  offsets  the 
other. 

In  reaching  our  conclusions  we  are  cognizant  of 
the  fact  that  the  Santa  Fe  line  from  Los  Angeles  to 
the  San  Joaquin  Valley  is  of  greater  length  than  its 
competitor,  but  we  have  considered  the  request  of 
the  Santa  Fe  that  it  be  considered  upon  the  same 
mileage  as  the  Southern  Pacific.  San  Joaquin  Val- 
ley is  a  very  rich  territory  and  is  growling  rapidly, 
and  Los  Angeles,  San  Francisco  and  Stockton  must 
be  considered  not  only  as  sources  of  supply  for  the 
Valley,  but  as  markets  for  its  products  as  well. 

IT  IS  HEREBY  ORDERED,  that  the  defendants 
make  effective,  not  later  than  February  15,  1911, 
tariffs  in  keeping  with  this  opinion,  fixing  class 
rates  from  Los  Angeles  to  Bakersfield,  as  follows: 
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In 

cents 

per 

100 

pounds 

1 

2 

3 

4 

5 

A 

B 

C 

D 

E 

.67 

.62 

.58 

.53 

.44 

.40 

.27 

.24 

.21 

.17 

And  from  Los  An- 

geles to  Visalia 

.71 

.66 

.61 

.57 

.47 

.44 

.30 

.26 

.22 

.19 

And  from  Los  An- 

geles to  Fresno 

.79 

.74 

.68 

.63 

.52 

.48 

.33 

.29 

.25 

.21 

graduating  the  rates  between  the  above  points. 
Rates  from  Los  Angeles,  San  Francisco,  and  Stock- 
ton to  points  on  branch  lines  [249]  will  leave  the 
main  lines  between  Kern  Junction,  Bakersfield,  and 
south  of  Fresno  shall  be  fixed  in  the  same  manner, 
i.  e.,  if  the  rates  from  San  Francisco  to  a  branch 
line  point  is  ten  cents  higher  than  to  the  main  line 
junction  point  then  the  rate  from  Los  Angeles  and 
Stockton  shall  also  be  ten  cents  higher  than  the 
junction  or  main  line  point.  From  Stockton  south 
the  defendants  reduce  their  rates  so  as  to  give 
Stockton  the  benefit  of  a  differential  under  San 
Francisco  equal  to  the  existing  class  rates  from 
San  Francisco  to  Stockton  upon  all  classes  to  all 
points  involved.  The  commodity  rate  complained 
of  was  beer.  Without  giving  definite  figures  the 
carriers  will  arrange  their  tariffs  in  such  a  manner 
as  to  eliminate  the  present  discrimination,  using 
as  a  basis  the  adjustment  outlined  for  class  rates. 

(Signed)     A.  C.  IRWIN, 

Commissioner. 
THEODORE  SUMMERLAKD, 

Commissioner. 
Attest:  W.  D.  WAGNER, 

Secretary.     [250] 
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(2)  The  Court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  notice  to  present  list  of  deviations  and 
justify  exceptions  made  and  entered  by  the  Railroad 
Commission  in  Case  No.  214,  entitled  "In  the  mat- 
ter of  the  provisions  of  Section  21  of  Article  XII  of 
the  Constitution  of  California,  relating  to  long  and 
short  hauls  and  through  rates  exceeding  aggregate 
of  intermediate  rates,"  offered  in  evidence  by  de- 
fendant, dated  October  26,  1911,  upon  the  ground 
that  the  same  was  immaterial,  irrelevant  and  incom- 
petent and  did  not  show  that  the  Eailroad  Commis- 
sion, after  investigation,  had  granted  relief,  plaintiff 
expressly  waiving  the  objection  that  the  copy  of  the 
notice  offered  by  the  defendant  w^as  not  certified. 
The  Court  also  erred  in  excluding  said  document 
from  evidence  and  in  not  admitting  the  same  and  in 
ruling  that  the  same  was  incompetent,  irrelevant  and 
immaterial.  Said  document  so  excluded  from  evi- 
dence was  and  is  in  words  and  figures  following,  to 
wit:     [251—25] 

Exhibit  No.  4. 

BEFORE  THE  RAILROAD  COMMISSION  OF 

THE  STATE  OF  CALIFORNIA. 

No.  214. 

In  the  Matter  of  the  Provisions  of  Section  21  of 
Article  XII  of  the  Constitution  of  California, 
Relating  to  Long  and  Short  Hauls  and 
Through  Rates  Exceeding  Aggregate  of  In- 
termediate Rates. 
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NOTICE  TO  PRESENT  LIST  OF  DEVIATIONS 
AND  TO  JUSTIFY  EXCEPTIONS. 

To  All  Railroad  and  Other  Transportation  Com- 
panies Within  the  State  of  California : 
You  and  each  of  you  are  hereby  notified  that  at  a 
regular  meeting  of  the  Railroad  Commission  of  the 
State  of  California,  held  at  the  office  of  the  com- 
mission in  the  City  of  San  Francisco,  State  of  Cali- 
fornia, on  the  16th  day  of  October,  1911,  all  the  com- 
missioners being  present  and  voting,  the  following 
resolution  was  unanimously  adopted : 

"Whereas  Section  21  of  Article  XII  of  the  Con- 
stitution of  California,  as  amended  on  October  10, 
1911,  provides  in  part  as  f ollow^s : 

'  It  shall  be  unlawful  for  any  railroad  or  other 
transportation  company  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the 
transportation  of  passengers  or  of  like  kind  of 
property  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  or  route  in  the  same  direction, 
the  shorter  being  included  within  the  longer  dis- 
tance, or  to  charge  any  greater  compensation  as 
a  through  rate  than  the  aggregate  of  the  inter- 
mediate rates.  Provided,  however,  that  upon 
application  to  the  railroad  commission,  provided 
for  in  this  constitution,  such  company  may,  in 
special  cases,  after  investigation,  be  authorized 
by  such  commission  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation 
of  persons  or  property,  and  the  railroad  commis- 
sion may  from  time  to  time  prescribe  the  extent 
to  w^hich  such  company  may  be  relieved  from 
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the  prohibition  to  charge  less  for  the  longer  than 
for  the  shorter  haul' :  and,     [252 — 26] 

Whereas,  most  of  the  railroad  and  other  trans- 
portation companies  of  this  State  have  filed  with 
this  commission  certain  schedules  which  are  not  in 
conformity  with  said  provisions  of  the  constitution 
of  this  State,  unless  authorized  by  this  commission. 

"NOW,  THEREFORE,  BE  IT  ORDERED, 
that  each  railroad  and  other  transportation  company 
which  has  filed  with  this  commission  any  schedule 
containing  any  rate  or  fare  showing  a  greater  com- 
pensation in  the  aggregate  for  the  transportation  of 
passengers  or  of  like  kind  of  property  for  a  shorter 
than  a  longer  distance  over  the  same  line  or  route  in 
the  same  direction,  the  shorter  being  included  within 
the  longer  distance,  or  a  greater  compensation  as  a 
through  rate  than  the  aggregate  of  the  intermediate 
rates,  file  with  this  commission  on  or  before  the  2d 
day  of  January,  1912,  a  complete  list  of  each  rate  or 
charge  not  in  conformity  with  said  provisions  of  the 
constitution  of  this  State,  unless  authorized  by  this 
commission,  as  shown  by  its  schedules  of  rates  and 
fares  on  file  with  this  commission,  showing  in  each 
case  the  name  of  the  commodity  or  description  of  the 
traffic,  or  the  passenger  or  other  service,  the  point 
or  points  of  origin  and  destination,  the  highest  inter- 
mediate rate  or  fare  with  the  name  of  the  point  (in 
case  of  long  and  short  haul)  or  the  different  inter- 
mediate rates  (in  case  of  a  greater  compensation  for 
a  through  route),  and  the  rate  or  fare  to  the  more 
distant  point. 
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''BE  IT  FURTHER  ORDERED,  that  each  of 
said  railroad  and  other  transportation  companies 
present  to  this  commission  on  or  before  said 
2d  day  of  January,  1912,  for  examination  and 
investigation  by  this  commission,  a  new  schedule 
or  schedules  removing  sarid  deviations  from  the 
provisions  of  said  section  of  the  constitution 
of  this  State,  or  in  case  it  is  desired  to  justify 
the  same,  or  any  of  them,  an  application  or 
applications  to  be  relieved  from  the  provisions  of 
said  section,  said  application  or  applications  to  be  in 
such  of  the  two  following  forms  as  may  meet  the 
conditions  as  to  which  relief     [253 — 27]     is  sought: 

(a)    The (name  of  carrier) ,  through 

(name  of  officer  or  agent  making  application) 

,  its  (official  title  of  officer  or  agent) 

,  petitions  the  Railroad  Commission  of  the 

State  of  California  for  authority  to  establish  rates 

(or  fares)  for  the  transportation  of (name  of 

commodity  or  description  of  traffic,  or  passengers) 

' from  (name  of  point  or  points  of 

origin) to (name  of  point  or  points  of 

destination)  lower  than  the  rates  (or  fares) 

concurrently  in  effect  to  intermediate  points ■ 

(names  of  all  intermediate  points)  ;  the  high- 
est charge  at  such  intermediate  points  to  apply  at 

(name  of  intermediate  point)  ,  and  to 

be  not  more  than (cents  per  100  pounds,  per 

ton,   per   car,   or  per  package,   or   per  passenger) 

in  excess  of  the  rates  to (name  of  more 

distant  point  to  which  lower  rate  te  proposed) 
.     This  application  is  based  upon  the  desire  of 
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petitioner  to  meet  (by  direct  haul  over  a  longer  line 
or  route,  or  by  water  competition),  competitive  con- 
ditions created  at (name  of  more  distant  point 

or  points  at  which  the  lower  rates  or  fares  are  pro- 
posed)    by  (name  of  railway,  or  of 

regular  line  of  steamers  or  so-called  "tramp  ves- 
sels")- 

(b)  Application  shall  be  made  in  general  form 
the  same  as  (a),  but  shall  request  authority  to  charge 
a  higher  rate  or  fare  as  the  through  rate  or  fare  than 
the  aggregate  of  the  intermediate  rates  or  fares.  The 
application  shall  state  clearly  the  [254 — 28] 
reasons  in  support  thereof,  and  shall  specify  the  ex- 
tent to  which  it  is  desired  to  make  the  through  rate 
or  fare  higher  than  the  aggregate  of  the  intermediate 
rates  or  fares. 

Separate  applications  should  be  made  for  different 
situations  governed  by  different  rate  adjustments  or 
competitive  influences.  Where  the  rates  or  fares  are 
contained  in  a  joint  tariff  schedule,  a  petition  from 
the  carrier  which  issued  the  schedule  or  from  the 
duly  authorized  agent,  specifying  the  same  by  C.  R. 
C.  number,  may  be  made  on  behalf  of  the  carriers 
lawfully  parties  to  the  schedule,  and  will  be  held  and 
considered  to  be  on  behalf  of  all  carriers  concurring 
in  the  schedule.  Each  carrier  may  file  as  many  ap- 
plications as  are  necessary  to  present  properly  the 
several  situations  as  to  which  it  desires  relief,  and  it 
is  desirable  that  each  particular  situation  be  treated 
by  itself.  Each  application  must  be  certified  by  the 
officer  or  agent  making  the  same. 
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"AND  BE  IT  FURTHER  ORDERED  that  the 
Secretary  be  and  he  is  hereby  ordered  to  serve  a  copy 
of  that  order  on  each  of  said  railroad  and  other  trans- 
portation companies  and  to  notify  each  of  them  to 
comply  with  all  the  requirements  hereof." 

And  you  are  further  notified  to  comply  with  each 
and  all  requirements  of  said  resolution  within  the 
time  or  times  in  said  resolution  specified. 

By  order  of  the  Commission. 

[Seal]     (Signed.)     CHARLES  R.  DETRICK, 

Secretary. 

Dated  San  Francisco,  California,  October  26, 1911. 
[255—29] 

(3)  The  Court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  order  of  the  Railroad  Commission  of 
the  State  of  California,  offered  by  defendant,  dated 
November  20,  1911,  granting  permission  to  the  car- 
riers to  continue  the  present  rate  bases  and  adjust- 
ing rates  pending  hearing  on  applications  for  relief 
from  the  provisions  of  Section  21  of  Article  XII  of 
the  Constitution  of  the  State  of  California,  made  and 
entered  in  case  No.  214  entitled,  ''In  the  matter  of 
the  provisions  of  Section  21  of  Article  XII  of  the 
Constitution  of  California,  relating  to  long  and  short 
hauls  and  through  rates  exceeding  aggregate  of  in- 
termediate rates,"  said  objection  being  made  upon 
the  ground  that  said  order  was  immaterial,  irrelevant 
and  incompetent,  and  did  not  show^  that  the  Railroad 
Commission,  after  investigation,  had  granted  relief 
from  the  provisions  of  Section  21  of  Article  XII  of 
the  Constitution  of  the  State  of  California  as 
amended  October  10,  1911,  plaintiff  expressly  waiv- 
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ing  objection  to  said  offer  on  the  ground  that  it  was 
not  certified.  The  Court  also  erred  in  exckiding  said 
document  from  evidence  and  in  not  admitting  same 
in  evidence,  and  in  ruling  that  the  same  was  incom- 
petent, irrelevant  and  immaterial.  Said  document 
so  excluded  from  evidence  was  and  is  in  words  and 
figures  following,  to  wit:     [256 — 30] 

BEFORE  THE  RAILEOAD  COMMISSION  OF 
THE  STATE  OF  CALIFORNIA. 
No.  214. 
In  the  Matter  of  the  Provisions  of  Section  21  of 
Article  XII  of  the  Constitution  of  California, 
Relating    to    Long    and    Short    Hauls    and 
Through  Rates  Exceeding  Aggregate  of  In- 
termediate Rates.. 

PERMISSION  TO  CARRIERS  TO  CONTINUE 
PRESENT  RATE  BASES  AND  ADJUST- 
MENT   OF    RATES    PENDING    HEAR^ 
ING  ON  APPLICATIONS  FOR  RELIEF 
FROM   PROVISIONS    OF    SECTION   21 
ARTICLE    12    OF    CONSTITUTION    OF 
CALIFORNIA. 
To  All  Railroads  and  Other  Transportation  Com- 
panies Within  the  State  of  California. 
Permission  is    hereby  granted    to  railroads    and 
other  transportation   companies  until  January  2d, 
1912,  to  file  for  establishment  w^ith  the   Commis- 
sion   in    the    manner    prescribed    by    law    and  in 
accordance  with  the  Commission's  regulations,  such 
changes  in  rates  and  fares  as  w^ould  occur  in  the 
ordinary  course  of  their  business,  continuing,  under 
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the  present  rate  bases  or  adjustments,  higher  rates 
or  fares  at  intermediate  points;  provided,  that  in 
so  doing  the  discrimination  against  intermediate 
points  is  not  made  greater  than  that  in  existence 
October  10th,  1911,  except  ^Yhen  a  longer  line  or 
route  desires  to  reduce  rates  or  fares  to  the  more 
distant  point  for  the  purpose  of  meeting  by  a  direct 
haul  reduction  of  rates  or  fares  made  by  the  shorter 
line. 

The  Commission  does  not  hereby  indicate  that  it 
will  finally  approve  any  rates  and  fares  that  may 
be  filed  under  this  permission  or  concede  the  reason- 
ableness of  any  higher  rates  to  intermediate  points 
[257 — 31]  all  of  which  rates  and  fares  will  be  in- 
vestigated at  the  hearing  to  be  held  January  2d, 
1912. 

By  order  of  the  Commission. 

CHAELES  R.  DETRICK, 
Secretary. 

Dated  San  Francisco,  California,  November  20th, 
1911. 

[Seal]     A  true  copy. 

H.  G.  MATHEWSON, 
Assistant  Secretary  Railroad  Commission  State  of 
California.     [258—32] 

(4)  The  Court  erred  in  sustaining  the  plaintiff's 
objection  to  the  introduction  in  evidence  of  cer- 
tified copies  of  Southern  Pacific  Company's  peti- 
tions Nos.  3,  9,  10,  30,  and  40  addressed  to  the  Rail- 
road Commission  of  the  State  of  California  pray- 
ing for  relief  from  the  provisions  of  Section  21  of 
Article  XII  of  the   Constitution   of   the    State   of 
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Calrfornia  as  amended  October  10,  1911,  with  re- 
spect to  the  rates  specified  in  those  petitions  which 
said  petitions  were  filed  December  30,  1911,  pur- 
suant to  the  order  made  by  the  Railroad  Commission 
on  November  20th,  and  notice  dated  October  26th, 
1911,  excluded  from  evidence  by  the  Court,  said 
objection  being  made  upon  the  ground  that  said  peti- 
tions and  each  of  them  w^re  irrelevant,  immaterial 
and  incompetent.  The  Court  also  erred  in  exclud- 
ing said  petitions  and  each  of  them  from  evidence 
and  in  not  admitting  same  and  each  of  them  in 
evidence  and  in  ruling  that  said  petitions  and  each 
of  them  were  incompetent,  irrelevant  and  immaterial. 
Said  petitions  so  excluded  from  evidence  were  and 
are  in  words  and  figures  following,  to  wit :  [259^ — 
33] 

Form  B 
Petition  No.  3  C.  R.  C.  No.  . . 

SOUTHERN  PACIFIC  COMPANY 
(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT 
To    the  RAILROAD   COMMISSION   OF   CALI- 
FORNIA, 

San  Francisco,  California. 
APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS OF  SECTION  21  OF  ARTICLE 
XII  OF  THE  CONSTITUTION  OF  CALI- 
FORNIA AS  AMENDED  OCTOBER  10, 
1911,  FOR  ACCOUNT  OF  TARIFF  LOCAL 
RATES  OF  JAN.  1,  1894,  C.  R.  C.  NO.  134 
WHICH  IS  ON  FILE  WITH  YOUR 
HONORABLE  COMMISSION: 
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The  SOUTHERN  PACIFIC  ,  COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating 
carriers,  which  may  be  named  in  above-mentioned 
tariff,  rates  for  the  transportation  of  property  as 
described  in  Column  No.  1,  page  2,  from  points 
specified  in  Column  No.  2,  and  to  points  specified 
in  Column  No.  3,  lower  rates  than  concurrently  in 
effect  from  or  to  intermediate  points  as  described  in 
Column  No.  4;  the  highest  charge  at  such  inter- 
mediate points  to  apply  at  point  shown  in  Column 
No.  5,  and  to  be  not  more  than  cents  per  100  lbs., 
shown  in  Column  No.  6  in  excess  of  the  rates  to  points 
shown  in  Column  No.  7. 

The  following  tabulation,  page  2,  outlines  in  a 
general  way  the  adjustment  of  rates  covered  by  tar- 
iff C.  R.  C.  No.  134,  and  is  in  the  nature  of  an 
explanation  of  the  general  features  where  the  rates 
do  not  conform  to  Section  21  of  Article  XII  of  the 
Constitution  of  California  as  amended  October  10, 
1911.  There  are,  however,  instances  other  than 
those  specifically  mentioned  in  this  petition  in  which 
the  charges  are  greater  in  the  aggregate  for  the 
transportation  of  like  kinds  of  property  for  the 
shorter  than  for  the  longer  distance  over  the  same 
line  or  road  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance,  but  it  is  not 
practicable  to  state  them  all  in  detail  in  this  petition, 
and  it  is  the  desire  of  your  petitioner  to  continue 
such  rates  in  force  as  in  sard  tariff  provided,  refer- 
ence hereby  being  made  to  said  tariff  for  further  de- 
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tails  and  particulars  as  to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
riers, viz.,  by  the  California  Transportation  Com- 
pany et  al.  and  "tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY, 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager, 
H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day  of 
December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

My  commission  expires  Feb.  25,  1914.     [260 — 34] 
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Form  B 

Petition  No.  9  C.  E.  C.  No 

SOUTHERN  PACIFIC  COMPANY 

(Pacific  System) 

FREIGHT  TRAFFIC  DEPARTMENT 
To   the  RAILROAD   COMMISSION   OF   CALI- 
FORNIA, 

San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS  OF  SECTION   21   OF   ARTICLE 
XII  OF  THE  CONSTITUTION  OF  CALI- 
FORNIA AS   AMENDED   OCTOBER   10, 
1911,  FOR  ACCOUNT  OF  TARIFF,  LOCAL 
FREIGHT  TARIFF  #  37  C.  R.  C  No.  12, 
WHICH    IS    ON    FILE    WITH    YOUR 
HONORABLE  COMMISSION: 
The      SOUTHERN     PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue    for   itself  and   participating 
carriers,  which  may  be  named  in  above-mentioned 
tariff,  rates  for  the  transportation   of   property   as 
described  in   Column  No.   1,  page  2,   from  points 
specified  in  Column  No.  2,  and  to  points  specified 
in  Column  No.  3,  lower  rates  than  concurrently  in 
effect  from  or  to  intermediate  points  as  described  in 
Column  No.    4 ;  the  highest  charge  at  such  inter- 
mediate points  to  apply  at  point  shown  in  Column 
No.  5,  and  to  be  not  more  than  cents  per  100  lbs., 
shown  in  Column  No.  6  in  excess  of  the  rates  to  points 
shown  in  Column  No.  7. 
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The  following  tabulation,  page  2,  outlines  in  a 
general  way  the  adjustment  of  rates  covered  by  tar- 
iff C.  R.  C.  No.  12,  and  is  in  the  nature  of  an 
explanation  of  the  general  features  where  the  rates 
do  not  conform  to  Section  21  of  Article  XII  of  the 
Constitution  of  California  as  amended  October  10, 
1911.  There  are,  how^ever,  instances  other  than 
those  specifically  mentioned  in  this  petition  in  which 
the  charges  are  greater  in  the  aggregate  for  the 
transportation  of  like  kinds  of  property  for  the 
shorter  than  for  the  longer  distance  over  the  same 
line  or  road  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance,  but  it  is  not 
practicable  to  state  them  all  in  detail  in  this  petition, 
and  it  is  the  desire  of  your  petitioner  to  continue 
such  rates  in  force  as  m  said  tariff  provided,  refer- 
ence hereby  being  made  to  said  tariff  for  further  de- 
tails and  particulars  as  to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
riers, viz.,  by  the  over  a  longer  line  or  route  com- 
petitive conditions  created  at  Tulare  by  A.  T.  &.  S. 
F.  Ey.  and  "tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY, 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager, 
By  H.  G.  TOLL. 
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Subscribed  and  sworn  to  before  me  this  30th  day  of 
December,  1911. 

_^  ^^^^^^  E.  B.  RYAN, 

I^otary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 
My  commission  expires  Feb.  25,  1914.     [261—36] 
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Form  B 

Petition  No.  10.  C.  E.  C.  No 

SOUTHERN  PACIFIC  COMPANY. 
(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT. 
To   the  RAILROAD   COMMISSION   OF  CALI- 
FORNIA, 

San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS  OF  SECTION   21   OF  ARTICLE 
XII  OF  THE  CONSTITUTION  OF  CALI- 
FORNIA  AS   AMENDED  OCTOBER    10, 
1911,  FOR  ACCOUNT  OF  TARIFF  LOCAL 
FREIGHT  TARIFF  #37,  C.  R.  C.  No.  12, 
WHICH  IS  ON  FILE  WITH  YOUR  HON- 
ORABLE COMMISSION: 
The     SOUTHERN     PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating 
carriers,  which   may  be  named  in  above-mentioned 
tariff,  rates  for  the  transportation  of  property  as 
described  in  Colunm  No.  1,  page  2,  from  points  speci- 
fied in    Column   No.  2,  and  to  points   specified  in 
Column  No.  3,  lower  rates  than  concurrently  in  ef- 
fect from  or  to  intermediate  points  as  described  in 
Column  No.  4 ;  the  highest  charge  at  such  intermedi- 
ate points  to  apply  at  point  shown  in  Column  No.  5, 
and  to  be  not  more  than  cents  per  100  lbs.,  shown  in 
Column  No.  6  in  excess  of  the  rates  to  points  shown 
in  Column  No.  7. 

The  following  tabulation,  page  2,  outlines  in  a  gen- 
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eral  way  the  adjustment  of  rates  covered  by  tariff 
C.  E.  C.  No.  12,  and  is  in  the  nature  of  an  explana- 
tion of  the  general  features  where  the  rates  do  not 
conform  to  Section  21  of  Article  XII  of  the  Consti- 
tution of  California  as  amended  October  10',  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  trans- 
portation of  like  kinds  of  property  for  the  shorter 
than  for  the  longer  distance  over  the  same  line  or 
road  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  but  it  is  not  practicable 
to  state  them  all  in  detail  in  this  petition,  and,  it  is 
the  desire  of  your  petitioner  to  continue  such  rates  in 
force  as  in  said  tariff  provided,  reference  hereby 
being  made  to  said  tariff  for  further  details  and 
particulars  as  to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
riers, viz.,  by  the  California  Transportation  Com- 
pany and  "tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY, 

By  H.  A.  JONES, 
Its  Freight  Traf&c  Manager. 
By  H.  G.  TOLL, 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Feb.  25,  1914.     [262 — 38] 
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Form  B 

Petition  No.  30.  C.  R.  C.  No 

SOUTHERN  PACIFIC  COMPANY. 
(Pacific  System) 
FREIGHT  TRAFFIC  DEPARTMENT. 
To   the   RAILROAD    COMMISSION    OF   CALI- 
FORNIA, 

San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS  OF   SECTION   21   OF   ARTICLE 
XII  OF  THE  CONSTITUTION  OF  CALI- 
FORNIA  AS    AMENDED  OCTOBER    10, 
1911,  FOR  ACCOUNT  OF  TARIFF  S.  P. 
CO'S  NO.  659,  C.  R.  C.  NO.  805,  WHICH  IS 
ON   FILE   WITH   YOUR   HONORABLE 
COMMISSION: 
The      SOUTHERN      PAiCIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating 
carriers,  which   may  be  named  in  above-mentioned 
tariff,  rates  for  the  transportation  of  property  as 
described  in  Column  No.  1,  page  2,  from  points  speci- 
fied in    Column   No.  2,  and   to  points   specified   in 
Column  No.  3,  lower  rates  than  concurrently  in  ef- 
fect from  or  to  intermediate  points  as  described  in 
Column  No.  4 ;  the  highest  charge  at  such  inteimedi- 
ate  points  to  apply  at  point  shown  in  Column  No.  5, 
and  to  be  not  more  than  cents  per  100  lbs.,  shown  in 
Column  No.  6  in  excess  of  the  rates  to  points  shown 
in  Column  No.  7. 

The  following  tabulation,  page  2,  outlines  in  a  gen- 
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eral  way  the  adjustment  of  rates  covered  by  tariff 
C.  R.  C.  No.  805,  and  is  in  the  nature  of  an  explana- 
tion of  the  general  features  where  the  rates  do  not 
conform  to  Section  21  of  Article  XII  of  the  Consti- 
tution of  California  as  amended  October  10,  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  trans- 
portation of  like  kinds  of  property  for  the  shorter 
than  for  the  longer  distance  over  the  same  line  or 
road  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  but  it  is  not  practicable 
to  state  them  all  in  detail  in  this  petition,  and,  it  is 
the  desire  of  your  petitioner  to  continue  such  rates  in 
force  as  in  said  tariff  provided,  reference  hereby 
being  made  to  said  tariff  for  further  details  and  par- 
ticulars as  to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul,  lower  rates  fixed  at  the 
more  distant  point  by  competition  with  water  car- 
riers, viz.,  by  the  Pacific  Coast  Steamship  Co.,  also 
rail  to  parts,  thence  via  Pacific  Coast  Steamship 
Company  and  "tramp"  vessels. 

Respectfully  submitted, 
SOUTHERN  PACIFIC  COMPANY, 

By  H.  A.  JONES, 
Its  Freight  Traffic  Manager. 
H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Feb.  25,  1914.     [263 — 40] 
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Petition  No.  40.         Form  A.  C.  R.  C.  No 

SOUTHERN  PACIFIC  COMPANY. 
(Pacific  System) 

FREIGHT  TRAFFIC  DEPARTMENT. 
To   the   RAILROAD    COMMISSION   OF   CALI- 
FORNIA, 

San  Francisco,  California. 

APPLICATION  FOR  RELIEF  FROM  PROVI- 
SIONS  OF  SECTION  21   OF   ARTICLE 
XII  OF  THE  CONSTITUTION  OF  CALI- 
FORNIA  AS   AMENDED  OCTOBER    10, 
1911,  FOR  ACCOUNT  OF  TARIFF  S.  P. 
CO.  COMM.  SPECIALS  #16-Y,  C.  R.  C. 
NO.    84,    WHICH    IS    ON    FILE   WITH 
YOUR  HONORABLE   COMMISSION: 
Tlie     SOUTHERN      PACIFIC      COMPANY, 
through  H.  A.  JONES,  its  Freight  Traffic  Manager, 
petitions  the  Railroad  Commission  of  California  for 
authority  to  continue  for  itself  and  participating 
carriers,  which   may  be  named  in  above-mentioned 
tariff,  rates  for  the  transportation  of  property  as 
described  in  Column  No.  1,  page  2,  from  points  speci- 
fied in    Column   No.  2,  and  to  points   specified   in 
Column  No.  3,  lower  rates  than  concurrently  in  ef- 
fect from  or  to  intermediate  points  as  described  in 
Column  No.  4 ;  the  highest  charge  at  such  intermedi- 
ate points  to  apply  at  point  shown  in  Column  No.  5, 
and  to  be  not  more  than  cents  per  100  lbs.,  shown  in 
Column  No.  6  in  excess  of  the  rates  to  points  shown 
in  Column  No.  7. 

The  following  tabulation,  page  2,  outlines  in  a  gen- 
eral way  the  adjustment  of  rates  covered  by  tariff 
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C  R.  C.  No.  84,  and  is  in  the  nature  of  an  explana- 
tion of  the  general  features  where  the  rates  do  not 
conform  to  Section  21  of  Article  XII  of  the  Consti- 
tution of  California  as  amended  October  10,  1911. 
There  are,  however,  instances  other  than  those  spe- 
cifically mentioned  in  this  petition  in  which  the 
charges  are  greater  in  the  aggregate  for  the  trans- 
portation of  like  kinds  of  property  for  the  shorter 
than  for  the  longer  distance  over  the  same  line  or 
road  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  but  it  is  not  practicable 
to  state  them  all  in  detail  in  this  petition,  and,  it  is 
the  desire  of  your  petitioner  to  continue  such  rates 
in  force  as  in  said  tariff  provided,  reference  hereby 
being  made  to  said  tariff  for  further  details  and  par- 
ticulars as  to  said  rates. 

This  application  is  based  upon  the  desire  of  peti- 
tioner to  meet  by  direct  haul  over  a  longer  line  or 
route  competitive  conditions  created  at by  Pa- 
cific Coast  Steamship  Company  and  various  other 
water-faring  craft. 

Respectfullv  submitted, 
SOUTHERN  PACIFIC  COMPANY, 

By  H.  A.  JONES, 
»     Its  Freight  Traffic  Manager. 
H.  G.  TOLL. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1911. 

[Seal]  E.  B.  RYAN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  Feb.  25,  1914.     [264 — 42] 
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(5)  Tlie  Court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  copy  of  the  minutes  of  the  California 
Railroad  Commission  of  January  2,  1912,  offered  in 
evidence  by  defendant,  the  same  being  a  correct  copy 
of  said  minutes  with  the  exception  of  the  reporter's 
transcript  therein  referred  to  which  was  covered  by 
the  trial  stipulation  filed  in  this  cause,  plaintiff  ex- 
pressly waiving  all  objections  to  said  offer  on  the 
ground  that  the  same  was  not  certified,  plaintiff's 
objection  being  based  upon  the  ground  that  said  doc- 
ument was  incompetent,  irrelevant  and  immaterial. 
The  Court  also  erred  in  excluding  said  document 
from  evidence  and  in  not  admitting  same  in  evidence 
and  in  ruling  that  the  same  was  incompetent,  imma- 
terial and  irrelevant.  Said  document  so  excluded 
from  evidence  was  and  is  in  w^ords  and  figures  fol- 
lowing :     [265—44] 

In  the  matter  of  Case  No.  214  entitled  "In  the 
matter  of  the  provisions  of  Section  21  of  Article  12 
of  the  Constitution  of  California  relating  to  long 
and  short  hauls  and  through  rates  exceeding  aggre- 
gate of  intermediate  rates,"  set  for  hearing  at  this 
time  and  place,  the  Commission  proceded  to  a  hear- 
ing of  the  same.  The  following  appearances  were 
entered : 

G.  J.  Bradley  of  the  Merchants  and  Manufactur- 
ers' Association  of  Sacramento. 

W.  E.  Wheeler  and  Seth  Mann  of  the  Traffic  Bu- 
reau of  the  Merchants'  Exchange. 

F.  R.  Hill  of  the  Fresno  Traffic  Association. 

F.  P.  Gregson  of  the  Associated  Jobbers  of  Los 
Angeles. 
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G.  W.  Luce  and  C.  W.  Durbrow  of  the  Southern 
Pacific  Company. 

Edward  Chambers    and  H.  P.    Anewalt    of   the 
Atchison  Topeka  &  Santa  Fe  Railway. 

E.  S.  Pillsbury  of  Wells,  Fargo  &  Company  Ex- 
press. 

Archibald  Gray  and  C.  H.  Helting  of  the  Western 
Pacific  Railway. 

William  Henshaw  of  the  Southern  California  Ce- 
ment Company. 

Discussion  was  held  until  11:05  A.  M. 

(See  Reporter's  Transcript.) 

It  is  hereby  certified  that  the  foregoing  is  a  true 
copy  of  minutes  of  the  meeting  of  the  Railroad 
Commission  of  the  State  of  California  held  on  the 
2d  day  of  January,  .1912,  insofar  as  said  minutes 
relate  to  case  No.  214.     [266—45] 

(6)  The  Court  erred  in  sustaining  the  plaintiff's 
objection  to  the  introduction  in  evidence  of  an  order 
of  the  Railroad  Commission  of  the  State  of  Califor- 
nia, dated  January  16,  1912,  made  and  entered  in 
case  No.  214  entitled  "In  the  matter  of  the  provi- 
sions of  Section  21  of  Article  XII  of  the  Constitu- 
tion of  the  State  of  California  relating  to  long  and 
short  hauls  and  through  rates  exceeding  aggregate 
intermediate  rates,"  which  said  order  extended  un- 
til February  15, 1912,  the  time  for  filing  applications 
for  relief  from  provisions  of  Section  21  of  Article 
XII  of  the  Constitution  of  the  State  of  California, 
said  objection  being  made  upon  the  ground  that  said 
offer  was  irrelevant,  incompetent  and  immaterial, 
plaintiff  expressly  waiving  objection  thereto  upon 
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the  ground  that  same  was  not  certified.  The  Court 
also  erred  in  excluding  said  document  from  evidence 
and  in  not  admitting  same  in  evidence  and  in  ruling 
that  the  same  were  incompetent,  irrelevant  and  im- 
material. Said  document  so  excluded  from  evi- 
dence was  and  is  in  words  and  figures  following,  to 
wit:     [267--i6] 

BEFORE  THE  EAILROAD   COMMISSION   OF 
THE  STATE  OF  CALIFORNIA. 

No.  214. 

IN  THE  MATTER  OF  THE  PROVISIONS  OF 
SECTION  21  OF  ARTICLE  XII  OF  THE 
CONSTITUTION  OF  CALIFORNIA  RE- 
LATING TO  LONG  AND  SHORT  HAULS 
AND  THROUGH  RATES  EXCEEDING 
AGGREGATE  OF  INTERMEDIATE 
RATES. 

It  is  hereby  ordered  that  the  time  heretofore 
granted  to  the  railroad  and  other  transportation 
companies  of  the  State  within  which  to  file  with  this 
Commission  new  schedules  removing  deviations  from 
the  provisions  of  Section  21  of  Article  XII  of  the 
Constitution  of  this  State,  or  in  case  it  is  decided  to 
justify  the  same,  or  any  of  them,  applications  to  be 
relieved  from  the  provisions  of  said  section,  be  and 
the  same  is  hereby  extended  to  February  15,  1912, 
at  which  time  said  schedules  or  applications  must 
be  filed  with  this  Commissioner.  As  to  any  rate  or 
fare  as  to  which  neither  such  schedule  nor  such  ap- 
plication has  been  filed  with  this  Commission  by  said 
date,  the  provisions  of  said  Section  21,  of  Article 
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XII,  of  the  Constitution  will  at  once  become  opera- 
tive, and  the  lower  rate  or  fare  for  a  longer  distance 
will  become  the  maximum  rate  or  fare  for  all  inter- 
mediate points  on  the  same  line  or  route  for  move- 
ments in  the  same  direction,  the  shorter  haul  being 
included  within  the  longer  distance,  and  the  aggre- 
gate of  the  intermediate  rates  or  fares  will  become 
the  through  rate  or  fare  in  cases  in  which  the 
through  rate  or  fare  is  now  in  excess  of  the  aggre- 
gate of  the  intermediate  rates  or  fares. 

Until  February  15,  1912,  the  railroad  and  other 
transportation  companies  may  file  for  establishment 
with  the  Commisssion  in  the  manner  prescribed  by 
law  and  in  accordance  with  the  Commission's  regu- 
lations such  changes  in  rates  and  fares  as  would  oc- 
cur in  the  [268 — 47]  ordinary  course  of  their 
business,  continuing,  under  the  present  rate  bases 
or  adjustments,  higher  rates  or  fares  at  intermedi- 
ate points :  Provided  that  in  so  doing  the  discrimina- 
tion against  intermediate  points  is  not  made  greater 
than  that  in  existence  October  10,  1911,  except  when 
a  longer  line  or  route  desires  to  reduce  rates  or  fares 
to  the  most  distant  point  for  the  purpose  of  meeting 
by  a  direct  haul  reduction  of  rates  or  fares  made  by 
the  shorter  line.  The  Conmiission  does  not  hereby 
indicate  that  it  will  finally  apprpove  any  rates  and 
fares  that  may  be  filed  under  this  permission  or  con- 
cede the  reasonableness  of  any  higher  rates  to  inter- 
mediate points,  all  of  which  rates  and  fares  will  be 
subject  to  investigation  and  correction. 

And  be  it  further  ordered  that  the  Secretary  be 
and  he  is  hereby  ordered  to  serve  a  copy  of  this  or- 
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der  on  each  of  said  railroad  and  other  transporta- 
tion companies  and  to  notify  each  of  them  to  comply 
with  all  requirements  hereof. 

Dated:  January  16,  1912.     [269—48] 
(7)     The  Court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  certified  copy  of  the  decision  of  the 
Railroad  Commission  of   the  State    of    California, 
dated  March  28,  1912,  made  and  entered  in  case  No! 
116  entitled,  "  Traffic  Bureau  of  the  Merchants  Ex- 
change, complainants,  vs.  Southern  Pacific  Company, 
a  corporation,  and  Atchison,  Topeka  and  Santa  Pe 
Railway  Company,  a  corporation,  defendants.  Asso- 
ciated Jobbers  of  Los    Angeles,    Stockton    Jobbers 
and  Manufacturers'  Association,  Kern  County  Mer- 
chants Association  and  Presno  Traffic  Association, 
Intervenors,"  offered  in  evidence  by  defendant  said 
objection  being  made  upon  the  ground  that  said  of- 
fer was  immaterial,  irrelevant,  and  incompetent  and 
not  made  by  the  Commission  in  pursuance  of  said 
Section  21  of  Article  XII  of  the  Constitution  of  the 
State  of  California  and  was  not  made  by  the  Com- 
mission upon  the  application  made  by  the  carriers 
for  relief  from  the  provisions  of  said  section  and 
that  said  order  did  not  become  effective  until  after 
the  movement  of  the  shipments  described  in  the  com- 
plaint.    The  Court  also  erred  in  excluding  said  docu- 
ment from  evidence  and  in  not  admitting  same  in 
evidence  and  in  ruling  that  same  was  incompetent, 
immaterial,  and  irrelevant  and  was  not  made  by  the 
Commission  in  pursuance  of  said  Section  21  of  Arti- 
cle XII  of  the  Constitution  and  was  not  made  by 
the  Commission  upon  the  application  of  the  carriers 
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for  relief  from  the  provisions  of  said  Section  and  in 
holding  that  said  order  was  inadmissible  because  it 
was  not  effective  until  after  the  movement  of  the 
shipments  described  in  the  complaint.  Said  docu- 
ment so  excluded  from  evidence  was  and  is  in  words 
and  figures  following,  to  wit :  [270—49] 
Exhibit  No.  7. 
COPY. 

BEFORE  THE  RAILROAD  COMMISSION  OF 

THE  STATE  OF  CALIFORNIA. 

No.  116. 

TRAFFIC  BUREAU  OF  THE  MERCHANTS 
EXCHANGE, 

Complainants, 

vs. 

SOUTHERN  PACIFIC  COMPANY  (a  Corpora- 
tion), and  ATCHISON,  TOPEKA  AND 
SANTA  FE  RAILWAY  COMPANY  (a 
Corporation), 

Defendants, 

ASSOCIATED  JOBBERS  OF  LOS  ANGELES, 
STOCKTON  JOBBERS  AND  MANUFAC- 
TURERS ASSOCIATION,  KERN  COUNTY 
MERCHANTS  ASSOCIATION,  FRESNO 
TRAFFIC  ASSOCIATION, 

Intervenors. 

Decision. 

On  December  24,  1910,  the  Railroad  Commission 
decided  Case  No.  110,  wherein  an  adjustment  of  the 
class  rates  between  San  Francisco,  Stockton,    and 
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Los  Angeles  and  San  Joaquin  Valley  points  was 
made,  and  made  the  effective  date  of  the  order  Feb- 
ruary 15,  1911.  Before  this  date,  the  Traffic  Bu- 
reau of  the  Merchants  Exchange  of  San  Francisco 
applied  to  the  Commission  for  a  rehearing,  which 
application  was  contested  by  the  Associated  Jobbers 
of  Los  Angeles.  Thereafter  and  before  the  effective 
date  of  such  order,  the  Commission  denied  the  ap- 
plication for  a  rehearing.  On  March  2,  1911,  the 
Traffic  Bureau  of  the  Merchants  Exchange  of  San 
Francisco  filed  a  complaint  against  the  Southern  Pa- 
cific Company  and  the  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  in  which  complaint  that  por- 
tion of  the  order  in  Case  No.  110,  which  provided 
that  Stockton  should  have  "the  benefit  of  a  differen- 
tial under  San  Francisco  equal  to  the  existing  class 
rates  from  San  Francisco  to  Stockton  upon  all 
classes  to  all  points  involved"  was  attacked,  and  the 
complainant  urged  that  it  was  [271 — 50]  not  con- 
cerned with  these  arbitrary  additions  to  said  rates 
as  they  existed  at  the  time  of  filing  this  complaint 
and  provided  that  the  same  are  left  to  adjustment 
brought  about  by  untrammelled  water  competition 
and  are  not  in  any  other  manner  whatsoever  fixed  or 
determined."  On  this  theory  of  the  proper  method 
to  make  rates  from  San  Francisco  into  the  San  Joa- 
quin Valley,  the  complaint  attacks  all  class  rates 
from  the  City  of  Stockton  to  all  points  in  the  San 
Joaquin  Valley  and  ''charges  that  said  rates  apply- 
ing from  Stockton  to  the  points  named  are,  and  each 
of  them  is,  excessive,  unreasonable,  unjust  and  un- 
lawful."   Eegardless  of    its    contention,    however, 
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that  the  rates  from  San  Francisco  shall  be  left  **to 
adjustment  brought  about  by  untrammelled  water 
competition  and  are  not  in  any  other  manner  what- 
soever fixed  or  determined,"  the  complaint  prays 
that  this  Commission  ' '  determine  and  prescribe  what 
will  be  the  just  and  reasonable  rates  and  charges  to 
be  hereafter  observed  and  charged  for  the  transpor- 
tation of  merchandise  from  said  Cities  of  San  Fran- 
cisco and  Stockton,  respectively,  to  points  in  the 
San  Joaquin  Valley. "  Thereafter  the  Southern  Pa- 
cific and  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  filed  answers  denying  the  material  allega- 
tions of  the  complaint.  The  Associated  Jobbers  of 
Los  Angeles  were  permitted  by  the  Commission  to 
intervene  on  the  question  of  the  reasonableness  of 
the  class  rates  from  Los  Angeles  to  all  points  in  the 
San  Joaquin  Valley  and  from  all  points  within  the 
San  Joaquin  Valley  to  Los  Angeles,  and  the  Stock- 
ton Jobbers  and  Manufacturers  Association,  the 
Kern  County  Merchants  Association  and  the  Fresno 
Traffic  Association  were  also  permitted  to  intervene 
on  the  sole  question  of  the  reasonableness  of  the  rates 
attacked  in  the  complaint  and  by  the  Los  Angeles 
intervenors.  The  case  was  tried  by  all  parties  in  the 
theory  that  only  main  line  points  are  involved. 

We  have  therefore  directly  in  issue  all  the  rates 
on  the  main  lines  of  these  two  carriers  between 
Stockton  and  all  points  in  the  [272^ — 51]  San 
Joaquin  Valley  and  between  all  points  within  the 
San  Joaquin  Valley  and  all  other  points  within  the 
San  Joaquin  Valley  and  from  Los  Angeles  to  all 
points  in  the  San  Joaquin  Valley  and  from  all  points 


514  Southern  Pacific  Company  vs. 

within  the  San  Joaquin  Valley  to  Los  Angeles,  and 
after  careful  consideration  of  all  the  evidence  pre- 
sented in  the  case,  the  Commission  is  of  the  opinion 
and  finds,  as  a  fact,  that  the  rates  in  question  insofar 
as  they  exceed  the  rates  set  out  in  the  schedules 
hereto  attached  and  made  a  part  hereof,  are  exces- 
sive, unjust  and  unreasonable,  and  the  Commission 
sets  out  herein  schedules  of  rates  to  be  observed  by 
these  carriers,  respectively,  for  the  transportation 
of  freight  at  class  rates  between  the  points  named 
therein,  and  finds  the  rates  set  out  in  such  schedules 
to  be  just  and  reasonable  rates. 

In  order  that  there  may  be  no  misapprehension 
on  the  part  of  the  carriers  involved  as  to  the  scope 
of  this  decision,  we  have,  as  already  indicated, 
prescribed  the  actual  rates  to  be  charged  between 
all  points  involved,  and  as  to  such  rates  there  can 
be  no  confusion.  As  to  rates  from  and  to  points 
other  than  those  involved  in  this  decision  in  mak- 
ing such  adjustments  as  may  be  made  necessary 
by  this  decision,  the  carriers  will,  of  course,  bear  in 
mind,  the  provisions  of  Article  XII,  Section  21  of 
the  Constitution  of  this  State  preventing  the  charg- 
ing of  a  greater  compensation  in  the  aggregate  for 
the  transportation  of  a  like  kind  of  property  for  a 
shorter  than  for  a  longer  distance  over  the  same 
line  or  route  in  the  same  direction,  the  shorter  being 
included  within  the  longer,  and  also  that  portion 
of  the  same  section  preventing  the  charging  of  any 
greater  compensation  as  a  through  rate  than  the 
aggregate  of  the  intermediate  rates,  and  likewise 
Article  XII,  Section  20  of  the   Constitution  pre- 
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venting-  the  increase  of  any  rates  without  the  per- 
mission of  the  Railroad  Commission. 

Two  schedules  of  class  rates  are  attached  hereto 
and  made  a  part  hereof.  Schedule  No.  1  is  hereby 
established  as  just  and  reasonable  [273 — 52] 
rates  to  be  observed  by  the  Southern  Pacific  Com- 
pany, and  Schedule  No.  2  is  hereby  established  as 
just  and  reasonable  rates  to  be  observed  by  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
both  of  such  schedules  to  become  effective  on  the 
27th  day  of  April,  1912,  and  before  such  time  the 
carriers  are  instructed  to  present  to  this  Commis- 
sion, and  to  distribute  as  required  by  law,  printed 
copies  of  such  tariffs. 

Dated  March  28,  1912. 

San  Francisco,  California. 

JOHN  M.  ESHLEMAN, 
H.  D.  LOVELAND, 
ALEX.  GORDON, 

Commissioners. 

A  true  copy. 

[Seal]         (Signed.)     H.  G.  MATHEWSON, 
Assistant  Secretary  Railroad  Commission,  State  of 
California. 

(The  schedule  of  rates  herein  refen^ed  to  are  on 
file  in  the  office  of  the  Railroad  Commission  of  the 
State  of  California.) 

It  is  hereby  certified  that  the  foregoing  contains 
a  full,  true,  and  correct  copy  of  the  decision  and 
order  of  the  Railroad  Commission  of  the  State  of 
California  in  Case  116,  Decision  No.  56,  decided 
March  28,  1912,  and  reported  in  Volume  1  of  the 
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published  OpiBions  and  Orders  of  said  Commission 
at  page  95  and  following,  with  the  exception  of  the 
schedules  of  rates  referred  to  in  said  order. 

It  is  further  certified  that  in  said  schedule  of 
rates  there  appeared  a  5th  class  rate  of  43  cents 
per  100  pounds  applicable  on  roofing  paper  in  car- 
load lots  from  Los  Angeles  to  Fresno,  and  that  said 
last  mentioned  rate  was  in  effect  June  11,  1912, 
and  said  last  mentioned  rate  appears  in  Southern 
Pacific  Company's  freight  tariff  No.  711,  California 
Railroad  Commission  No.  1515,  which  said  last  men- 
tioned tariff  was  filed  with  this  Commission  and 
became  effective  according  to  its  temis  on  May  27, 
1912,  and  is  now  on  file  with  this  Commission. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  the  seal  of  said  Commission  on  this 
3  day  of  April,  1915. 

(Signed.)     CHARLES  R.  DETRICK,     (Seal) 
Secretary,   Railroad   Commission   of  the   State    of 
California.     [274U-53i] 

(8)  The  Court  erred  in  sustaining  and  in  not 
overruling  the  objection  of  plaintiff  to  the  following 
question  propounded  to  the  witness  Oomph  made 
upon  the  ground  that  the  same  was  immaterial,  ir- 
relevant and  incompetent. 

"Mr.  BOOTH. — This  witness'  testimony,  if  your 
Honor  please,  and  documentary  evidence  I  intend 
to  offer,  are  addressed  to  the  question  of  whether 
the  Railroad  Commission  established  the  local  rates 
or  intermediate  rates  shown  on  "Exhibit  A"  prior 
to  October  10,  1911,  the  rates  so  established  being  in 
conflict  with  the  long  and   short  haul  clause  in  the 
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Constitution  as  it  stood  up  to  October  10,  1911.  I 
want  to  renew  my  question  to  Mr.  Gomph  by  asking 
Mm  if  this  letter  which  I  show  him,  a  certified  copy 
of  a  letter  which  I  show  him  is  a  correct  copy 
of  a  letter  sent  to  the  California  Railroad  Com- 
mission by  the  Southern  Pacific  Company  through 
the  witness'  agency,  transmitting  the  tariffs  therein 
specified,  and  if  these  tariffs  were  filed  with  the 
Commission. ' ' 

(9)  The  Court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  letter  offered  by  the  defendant  ad- 
dressed to  the  Board  of  Railroad  Commissioners  at 
San  Francisco,  California,  dated  May  7,  1909,  upon 
the  ground  that  the  same  was  irrelevant,  incom- 
petent, and  immaterial,  and  the  Court  also  erred 
in  excluding  said  letter  from  evidence  and  in  not  ad- 
mitting same  in  evidence  and  in  ruling  that  the  same 
was  incompetent,  irrelevant,  and  immaterial.  Said 
letter  so  excluded  from  evidence  was  and  is  in  words 
and  figures  following,  to  wit :     [275 — 54] 

(COPY) 

ACT  Z-11713 

May  7th,  1909. 
Board  of  Railroad  Commissioners, 
San  Francisco,  Cal. 

Gentlemen: — ^We  beg  to  acknowledge  receipt  of 
your  favor  of  April  26th,  in  regard  to  filing  Tariffs 
with  your  Board : 

We  have  placed  a  C.  C.  No.  on  the  upper  margin 
of  all  Tariffs  and  Circulars  which  name  rates  or 
rules  and  regulations  affecting  rates  on  traffic  having 
both  origin  and  destination  within  the  State  of  Call- 
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fornia,  and  are  handing  you  herewitli  all  such  issues 
published  by  the  Southern  Pacific  Co.  which  are 
in  effect  on  this  date.  The  Tariffs  are  numbered 
consecutively  with  the  lowest  number  on  the  bottom, 
and  all  supplements  have  been  placed  within  each 
Tariff  or  attached  to  same  in  a  secure  manner  which 
will  enable  you  to  readily  place  our  entire  issue  in 
your  files.  It  is  understood  that  where  other  lines 
have  issued  Joint  Tariffs  in  connection  with  the 
Southern  Pacific  Co.  under  proper  concurrence,  the 
issuing  line  only  files  such  Tariffs  with  your  Board, 
and  that  it  is  not  necessary  for  other  lines  parties  to 
such  joint  Tariffs  to  also  file  same  under  their  indi- 
vidual C.  C.  No.  which  would  only  result  in  end- 
less duplication  of  Tariffs  in  your  files.  Have 
asked  the  Chairman  of  the  Western  Classification 
Committee,  and  Mr.  Mote  of  the  Pacific  Car  Service 
Bureau,  to  file  the  Western  Classification  and  the 
Car  Demurrage  Tariff  with  you  direct  for  our 
account. 

Following  is  a  detailed  statement  of  tariffs  en- 
closed herewith,  showing  C.  R.  C.  No.,  Tariff  No., 
and  Supplements  by  both  C.  R.  C.  No.  and  Tariff  No. 

Will  you  please  favor  us  with  a  receipt  for  all  oi 
these  issued.  This  communication  is  sent  you  hi 
duplicate,  so  that  it  may  be  used  to  check  our  figures 
und  serve  to  return  one  copy  to  us  as  a  receipt  for 
the  publications.     [276 — 55] 


California  Adjustment  Company.  519 


c.  R.  c. 

No. 

1   L.  F.  T. 


Tariff 

C.  E.  C.  No. 

Tariff  No. 

No. 

1 

1,  2,  3,  4,  5,  6, 

7,  8 

,  9, 

67,  71,  74,  75,  76,  79,  80 

10,  11,  12,  13, 

14, 

15, 

83,  84,  87,  88,  89,  90 

16,  17,  18,  19, 

20, 

21, 

91,  93,  94,  95,  97,  99 

22,  23,  24,  25, 

26, 

27, 

100,  101,  102,  103,  104 

28,  29,  30,  31, 

32, 

33, 

105,  106,  107,  108,  109 

34,  35,  36,  37. 

110,  111,  112,  113,  114 
115,  116,  117. 

3 

1,  2,  3. 

1,  2,  3, 

2  L.  F.  T. 

3  L.  F.  T. 

4  L.  F.  T.  5      1  2 

5  L.  F.  T.  9-A    i'  2,  3,  4 

6  L.  F.  T.  10-A    1,  2,  3.  4,  5,  6, 

7  L.  F.  T.  14-A    1,  2,  3,  4 

8  L.  F.  T. 
L.  F.  T. 
L.  F.  T. 
L.  F.  T. 

L.  F.  T.  37      1,  2,  3,  7, 

L.F.  T.  39      1.  1. 

TFT" 

L.F.T."  63-A    1,  1, 

J.F.T.  75      1,  2,  2,  3, 

L.  F.  T. 
J.  F.  T. 

J.  F.  T.  84      1,  2,  3,  4, 

J.  F.  T.  92      1,  2,  4,  5 

L.F.  T.  102      1,  2,  1,  3 

L.  F.  T.  121-A    1,  2,  4,  5 

J.  F.  T. 

J.F.T.  153-B    1,  1, 

L.  F.  T. 
J.  F.  T. 

L.  F.  T.  193      1,  2,  2,  3 

L.  F.  T. 
L.  F.  T. 

T.  T.  230-D    1,  1, 

L.F.T.  251-A    1,  3, 

J.  F.  T.  276-B    1,  3,  3.  1,  2,  3, 

C.  T. 
L.  F.  T. 
L.  F.  T. 
J.F.T.  305      1,  3, 

L.F.T.  

J.  F.  T. 

J.  F.  T. 

J.  F.  T. 

L.  F.  T.  330-B    1,  3,  3.  1,  2,  3, 

L.  F.  T.  332      1,  2,  1,  2 

L.  F.  T.  335-B    1,  2,  3.  1,  2,  3, 

J.  F.  T. 

L.  F.  T. 

J.  F.  T. 

-56] 


3 

1, 

2,  3 

4-A 

5 

1, 

9-A 

1, 

2, 

10-A 

1, 

2,  3 

14-A 

1, 

2, 

28-B 

34-C 

35 

36 

37 

1, 

2, 

39 

1, 

61-C 

63-A 

1, 

75 

1, 

2, 

79-B 

83-A 

84 

1, 

2, 

92 

1, 

2, 

102 

1, 

2, 

121-A 

1, 

2, 

134-B 

153-B 

1, 

181- A 

183-A 

193 

1, 

2, 

195 

201-A 

230-D 

1, 

251-A 

1, 

276-B 

1, 

2,3, 

291-C 

298 

301 

305 

1, 

316-B 

320-A 

322-A 

327-A 

330-B 

1, 

3,  3. 

332 

1, 

2, 

335-B 

1, 

3,  3. 

336 

339-B 

340-A 
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Supplements. 

C.  E.  C. 

Tariff 

C. 

R. 

C. 

No. 

Tariff  No. 

No 

. 

No. 

47 

L.  F.  T. 

348-B 

48 

J.  F.  T. 

349-B 

49 

L.  F.  T. 

850-C 

50 

L.  F.  T. 

353-A 

51 

J.  F.  T. 

358 

52 

L.  F.  T. 

360-D 

53 

L.  F.  T. 

362 

54 

J.  F.  T. 

374 

1, 

2 

55 

L.  F.  T. 

380-A 

1, 

1, 

56 

L.  F.  T. 

381 

57 

L.  F.  T. 

382-A 

58 

L.  F.  T. 

383-B 

59 

J.  F.  T. 

384 

60 

J.  F.  T. 

404-A 

2,3. 

1,  2,  3, 

61 

L.  F.  T. 

421 

2, 

1,  2 

62 

L.  F.  T. 

440 

1, 

63 

L.  F.  T. 

441 

1, 

64 

L.  F.  T. 

442 

4 

65 

J.  F.  T. 

446-A 

2 

66 

J.  F.  T. 

469 

1, 

67 

J.  F.  T. 

473 

68 

J.  F.  T. 

474 

1, 

1, 

69 

J.  F.  T. 

475 

70 

L.  F.  T. 

476 

71 

L.  F.  T. 

477 

72 

J.  F.  T. 

478 

73 

J.  F.  T. 

490 

74 

J.  F.  T. 

491- A 

75 

J.  F.  T. 

505 

76 

J.  F.  T. 

511 

77 

L.  F.  T. 

523 

1, 

1, 

78 

Com.  Trf. 

6 

1, 

3, 

79 

"       " 

7 

1, 

10 

80 

«       « 

9 

1, 

2,  3. 

3,  9, 12 

81 

"       " 

73-G 

1, 

2,  3. 

6,7,8 

82 

«       << 

78-G 

1, 

2,  3. 

7,  10,12 

83 

"       " 

82-G 

1, 

2,  3. 

1,  8,  10 

84 

Com.  Specls. 

16-Y 

1, 

2,  3, 

4 

5, 

6,  7,  8,  9, 

1,  3,  11,  19,  24,  26, 

29, 

10,  11, 

12, 

13,  14,  15, 

31,  33,  35,  36,  37, 

38, 

16,  17. 

42,  43,  44,  45 

85 

Jt.  Com.  Trf. 

4-NCNG 

1, 

2,  3, 

4, 

5, 

6,  7, 

1,  2,  3,  4,  5,  6,  7, 

86 

"     Mdse.  " 

5-NCNG 

1, 

2,  3. 

1,  3,  4 

87 

"         "       " 

11-S.  Ey. 

1, 

2,  3, 

4, 

2,  3,  4,  5 

88 

"     Com.  " 

13-S.  Ey. 

1, 

2,  3, 

4 

5 

6,  7,  8,  9, 

1,  7,  8,  10,  11,  12,  13, 

14, 

10,    11. 

15,  16,  17 

89 

Mdse.  Trf. 

74-G 

1, 

2, 

4,6 

90 

Merchandise  Tariff 

75-G 

1, 

2, 

2,  4 

91 

Merchandise  Tariff 

76-G 

1, 

2,  3. 

5,  9,  10 

92 

Merchandise  Tariff 

85-G 

1, 

2,  3, 

4, 

1,  4,  6,  7 

93 

Merchandise  Tariff 

86-G 

94 

Merchandise  Tariff 

87-G 

95 

Merchandise  Tariff 

9-VI 

6 

96 

Special  Com.  Tariff 

19-Y 

1, 

2,  3, 

4, 

12,  14,  15,  16 

97 

Flour  Specials 

3 

1, 

2,  3, 

4, 

5, 

1,  4,  14,  15,  16 

98 

Flonr  Tariff 

3 

1, 

2,3, 

4, 

5, 

3,  7,  8, 

15,  16,  17,  21,  24,  25, 

27 
1,  9.  10,  11,  15,  16,  17 

26, 

99 

Fruit  Specials 

4 

1, 

2,  3, 

4, 

5, 

6,  7, 

1 
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C.  E. 

Co. 

Tariff 

Supplements. 

No 

No. 

C.  E.  C.  No. 

Tariff  No, 

100 

Fruit  Tariff 

4 

1,  2,  3. 

*'  ^'  ^'                     ,.     .. 

101 

Grain  Specials 

4 

1,  2,  3,  4,   5,  6,  7, 
10, 

8,  9, 

1,   5,  10,  11,   12,  14,  15, 

17,  18,  19 

102 

Grain    Tariff 

4 

1,  2,  3,  4,  5,  6,  7, 

16,  25,  28,  29,  30,  32,  33 

103 

Hay  &  Straw  Spl. 

3 

1,  2,  3,  4,  5,  6,  7, 

8,  9, 

1,  6,  12,  14,  15,  16,  18, 
19,  20 

104 

Hay  &  Straw  Tariff 

6 

1,  2,  3,  4, 

3,  8,  10,  11 

105 

Ice  Specials 

3 

1,  2,  3,  4, 

1,  10,  12,  14 

106 

Ice  Tariff 

8 

1,  2, 

1,  2 

107 

Live  Stock  Specials 

3 

1,  2,  3,  4,  5,  6,  7, 

4,  9,  11,  12,  14,  16,  17 

108 

Live  Stock  Tariff 

6 

1,  2,  3,  4,  5,  6,  7, 

1,  3,  7,  9,  11,  12,  13 

109 

Lumber  Specials 

3 

1,  2,   3,  4,  5,  6,   7, 
10, 

8,  9, 

1,  7,  14,  17,  18,  19,  21, 
22,  23 

110 

Lumber  Tariff 

3 

1,  2,  3,  4,  5,  6, 

1,  8,  9,  10,  13,  14 

111 

Ore  Specials 

3 

1,  2,  3,  4,  5,  6,  7, 

6,  7,  15,  16,  20,  21,  22 

112 

Ore  Tariff 

3 

1,  2,  3,  4, 

16,  17,  18,  19 

113 

Placerville  Com.  Trf. 

1 

1,  2,  3,  4,  5,  6, 

1,  2,  3,  4,  5,  6 

114 

Switching  Tariff 

1 

115 

Switching  Tariff 

2 

116 

Vegetable  Specials 

3 

1,  2,  3,  4,  5,  6,  7, 
10,  11, 

8,  9, 

8,  13,  14,  15,  16,  17,  18, 
19,  21,  22,  23 

117 

Vegetable  Tariff 

4 

1, 

5 

118 

Spl.  Wine  Tariff 

1 

1,  2,  3. 

1,   2,   3, 

119 

Spl.  Wine  Tariff 

2 

1,  2,  3,  4,  5,  6,  7, 

1,  2,  3,  4,  5,  6,  7 

120 

Spl.  Wine  Tariff 

3 

1,  2,  3. 

1,  2,  3, 

121 

Spl.  Wine  Tariff 

4 

1,  2,  3,  4, 

1,  2,  3,  4 

122 

Spl.  Wine  Tariff 

5 

1,  2, 

^'2 

123 

Spl.  Wine  Tariff 

6 

1,  2,  3,  4,  5,  6,  7, 
10, 

8,  9, 

1,  2,  3,  4,  5,  6,  7,  8,  9, 
10 

124 

Spl.  Wine  Tariff 

8 

1, 

1, 

125 

Spl.  Wine  Tariff 

9-A 

126 

Spl.  Wine  Tariff 

10 

1 

1 

127 

Wood  Specials 

3 

1,  2,  3,  4,  5,  6,  7, 

6,  12,  14,  15,  16,  18,  19 

128 

Wood  Tariff 

2 

1,  2,  3,  4, 

3,  6,  10,  11 

129 

Exception  Sheet 

2 

1, 

2 

130 

Jt.  Special  Eate 

153 

1,  2, 

1,2 

131 

Jt.  Special  Eate 

157 

1,  2,  3,  4,  5,  6,  7, 
10, 

8,  9, 

2,  8,   10,   13.   15,  20,  25, 

26,    27,   28 

132 

Jt.  Special  Eate 

162 

1,  2, 

1,2 

133 

Jt.  Special  Eate 

189 

1, 

14 

134 

Local  Eates  of  1894 

1,  2,  3,  4,  5,  6,  7, 

8,  9, 

H,  I,  J,  K,  M,  N,  0,  P, 

10,  11,  12,  13,  14 

,  15; 

Q,  E,  S,  T,  V,  W 

135 

Local  Eates 

135 

1,  2,  3,  4,  5,  6,  7,  8 

6,  14,  16,  21,  23,  24,  25, 

136 

Local 

138 

26 

137 

Spcl.  Frt.  Tariff 

24 

138 

Spel.  Frt.  Tariff 

214-A 

139 

Special  Freight  Tariff 

219 

140 

Special  Freight  Tariff 

236 

141 

Special  Freight  Tariff 

286 

142 

Special  Freight  Tariff 

296 

143 

Special  Freight  Tariff 

301 

144 

Special  Freight  Tariff 

310 

145 

Special  Freight  Tariff 

311 
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Supplements. 

C.  R.  C.  Tariff  C.  E.  C.  No.  Tariff  No. 

No.  No. 

146       Special  Freight  Tariff  312 

Special  Freight  Tariff  314 

Special  Freight  Tariff  315 

Special  Freight  Tariff  338 

Special  Freight  Tariff  341 

Special  Freight  Tariff  342 

Special  Freight  Tariff  343-A 

Special  Freight  Tariff  348 

Special  Freight  Tariff  349 

Special  Freight  Tariff  356 

Special  Freight  Tariff  367 

Special  Freight  Tariff  371 

Special  Freight  Tariff  386-A 

Special  Freight  Tariff  387-A 

Special  Freight  Tariff  388-A 

Special  Freight  Tariff  400 

Special  Freight  Tariff  405 

Special  Freight  Tariff  413 

Special  Freight  Tariff  421 

Special  Freight  Tariff  423 

Special  Freight  Tariff  424 

Special  Freight  Tariff  436 

Special  Freight  Tariff  438-A 

Special  Freight  Tariff  444 

Special  Freight  Tariff  451 

Special  Freight  Tariff  454-A 

Special  Freight  Tariff  457 

Special  Freight  Tariff  528 

Special  Freight  Tariff  541 

Special  Freight  Tariff  542 

Special  Freight  Tariff  543 

Spe'cial  Freight  Tariff  544 

Special  Freight  Tariff  545 

Special  Freight  Tariff  546 

Special  Freight  Tariff  547 

Special  Freight  Tariff  549-A 

Special  Freight  Tariff  550 

Special  Freight  Tariff  551 

Special  Freight  Tariff  552 

Special  Freight  Tariff  553 

Special  Freight  Tariff  554 

Special  Freight  Tariff  555 

Special  Freight  Tariff  559 

Special  Freight  Tariff  577 

Special  Freight  Tariff  591 

Special  Freight  Tariff  594 

Special  Freight  Tariff  597 

Special  Freight  Tariff  598 

Special  Freight  Tariff  599 

Special  Freight  Tariff  600 

Special  Freight  Tariff  602 

Special  Freight  Tariff  622 

Special  Freight  Tariff  626 

Special  Freight  Tariff  627 

Special  Freight  Tariff  630 

Special  Freight  Tariff  634 

Special  Freight  Tariff  635 

Special  Freight  Tariff  644 

Special  Freight  Tariff  669 
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c.  R.  c. 

No. 


Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Join 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 


Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Sipecia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
Specia 
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Freight  Tariff 
Freight  Tariff 
Freight  Tariff 
Freight  Tariff 
~  ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
Lght  Tariff 
ght  Tariff 
ght  Tariff 
Lght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 


Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 


Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
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Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 
Fre 


ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
lght  Tariff 
ght  Tariff 


Lght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
Lght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
ght  Tariff 
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Freight  Tariff 
Freight  Tariff 
Freight  Tariff 
Freight  Tariff 


Tariff 

No. 
670 
672 
674 
675 
687 
688 
689 
697 
703 
704 
705 
706 
712 
716 
718 
720 
721 
722 
723 
724 
725 
726 
727-B 
731 
733 
734 
736 

737 

739 

740 

741 

742 

744 

748 

749 

750 

751 

752 

753-A 

755 

756 

757 

758 

760 

761 

762 

763 

765-A 

767 

768 

770-A 

772 

773 

774 

776 

777 

779 

781 

782 
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Tariff  No. 
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Supplements. 
Q  E,_  C.  Tariff  C.  R.  C.  No.  Tariff  No. 

'No.  No. 

264  Special  Freight  Tariff  783 
Special  Freight  Tariff  785 
Spl.  Jt.  Frt.  Tariff  786 

Special  Freight  Tariff  788 
Special  Freight  Tariff  789 
Special  Freight  Tariff  793 
Special  Freight  Tariff  794 
Special  Freight  Tariff  795 
Special  Freight  Tariff  796 
Special  Freight  Tariff  797 
Special  Jt.  Frt.  Tariff  801 
Special  Freight  Tariff  803 
Special  Freight  Tariff  804 
Special  Freight  Tariff  805 
Special  Freight  Tariff  806 
Special  Freight  Tariff  809 
Special  Freight  Tariff  810 
Special  FreightTariff  812 
Special  Freight  Tariff  813 
Special  Freight  Tariff  814-A 
Special  Freight  Tariff  816 
Special  Freight  Tariff  817 
Special  Freight  Tariff  818 
Special  Freight  Tariff  819-A 
Special  Freight  Tariff  820 
Special  Freight  Tariff  822 
Special  Freight  Tariff  823 
Special  Freight  Tariff  824 
Special  Freight  Tariff     825-A 

Special  Freight  Tariff     826 

Special  Freight  Tariff     827 

Special  Freight  Tariff     828 

Special  Freight  Tariff     829 

Special  Freight  Tariff     830 

Special  Freight  Tariff     831 

Special  Freight  Tariff     832 

Special  Freight  Tariff     833 

Special  Joint  Freight 

Tariff  834-A 

Special  Freight  Tariff     835 

Special  Freight  Tariff     837 

Special  Freight  Tariff     840 

Special  Freight  Tariff     841 

Special  Freight  Tariff     842 

Special  Freight  Tariff     843 

Special  Freight  Tariff     844 

Special  Freight  Tariff     845 

Special  Freight  Tariff     846 

Special  Freight  Tariff     847 

Special  Freight  Tariff     848 

Special  Freight  Tariff     849 

Special  Freight  Tariff     850 

Special  Freight  Tariff     851 

Special  Freight  Tariff     852 

Special  Freight  Tariff     853 

Special  Freight  Tariff     854 

Special  Freight  Tariff     858 

Special  Freight  Tariff     859 

Special  Freight  Tariff     860 

Special  Freight  Tariff     862 

Special  Freight  Tariff     863 

o ;„i  Tr'-„;™v,4.  rpn^JflP       QRA 
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C.  R.  C.  Tariff 

No.  No. 

325  Special  Freight  Tariff     865-A 

326  Special  Freight  Tariff     866 

327  Special  Freigh  tTariff     867 

328  Special  Freight  Tariff     868 

329  Special  Freight  Tariff     869 

330  Special  Freight  Tariff     870 

331  Special  Freight  Tariff     871 

332  Special  Freight  Tariff     872 

333  Special  Freight  Tariff     873 

334  Special  Freight  Tariff     876 

335  Special  Freight  Tariff     878 

336  Special  Freight  Tariff     879 

337  Special  Freight  Tariff     880 

338  Special  Freight  Tariff     881 

339  Special  Freight  Tariff     883 

340  Special  Freight  Tariff     884 

341  SpecialFreight  Tariff     885 

342  Special  Freight  Tariff     886 

343  Special  Freight  Tariff     887 

344  Special  Freight  Tariff     888 

345  Special  Freight  Tariff     889 

346  Special  Freight  Tariff     890 

347  Special  Jt.  Frt.  Tariff      892 

348  Special  Freight  Tariff     895 

349  Special  Freight  Tariff     898 

350  Special  Freight  Tariff     899 

351  Special  Freight  Tariff     900 

352  Special  Freight  Tariff     3-TAG 

353  Special  Freight  Tariff   15-TAG 

354  Special  Freight  Tariff   20-TAG 

355  Special  Freight  Tariff   22-TAG 

356  Special  Freight  Tariff   23-TAG 

357  Special  Freight  Tariff   27-TAG 

358  Special  Freight  Tariff   29-TAG 

359  Special  Freight  Tariff  31-TAG 

360  Special  Freight  Tariff   33-TAG 

361  Special  Freight  Tariff   36-TAG 

362  Special  Freight  Tariff   39-TAG 

363  Special  Freight  Tariff  42-TAG 

364  Special  Freight  Tariff   44-TAG 

365  Special  Freight  Tariff  45-TAG 

366  Special  Freight  Tariff  47-TAG 

367  Special  Freight  Tariff  49-TAG 

368  Special  Freight  Tariff   50-TAG 

369  Special  Freight  Tariff  51-TAG 

370  Special  Freight  Tariff  52-TAG 

371  Special  Freight  Tariff  53-TAG 

372  Special  Freight  Tariff  54-TAG 

373  Special  Freight  Tariff   57-TAG 

374  Special  Freight  Tariff  58-TAG 

375  Special  Freight  Tariff  59-TAG 

376  SpecialFreight  Tariff  59i-TAG 

377  Special  Freight  Tariff  60-TAG 

378  Special  Freight  Tariff   61-TAG 

379  Special  Freight  Tariff   62-TAG 

380  Special  Freight  Tariff   63-TAG 

381  Special  Freight  Tariff   64-TAG 

382  Special  Freight  Tariff   65-TAG 

383  Local  Rate  116 

384  Circular  GFD  98 

385  "  "  120-J 
[283—62] 


Supplements. 

C.  R.  C.  No. 


Tariff  No. 
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c.  B.  0 

No. 
386 
387 


388 
389 
390 
391 

392 
393 

394 
395 
396 
397 
398 


Circular  GFD 

it  a 

to  184  inclusive 


Circular  GFD 


Circular  Letter 


Tariff 

No. 
121-B 
124 


186-K 
188-A 
195 
197-B 

204-B 
207-B 

210 

212-B 

216 

319 

335 


Supplements. 

C.  E.  C.  No. 

1,  2,  3. 

1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11,  12, 


1,  2, 

1,  2,  3,  4,  5, 

1, 
1, 

1, 


Yours  truly, 
H.  A.   JONES.     (Signed.) 

F.  W.  G. 
GHE. 

EECEIVED 
May  8,  1909, 
BOAED  OF  EAILEOAD  COMMISSIONERS. 

W.  D.  WAGNEE.     (Signed.) 
[284—63] 


Tariff  No. 

2,  3,  4, 

1-129,  1-132, 

1-135,  1-139 

1-141,  1-147, 

1-148,  1-152, 

1-153,  1-158, 

1-170,  1-173 

3,  5 

76,  80,  89,  104,  105 
1. 


1, 
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(10)  The  Court  erred  in  sustaining  and  in  not 
overruling  the  plaintiff's  objection  to  the  offer  made 
by  the  defendant  to  show  by  the  witness  Gomph  that 
all  the  tariffs  of  Southern  Pacific  Company  relative 
to  the  movement  of  freight  in  California,  were  ac- 
tually filed  with  and  remained  on  file  with  the 
Railroad  Commission  of  the  State  of  California  until 
the  Commission  entered  an  order  on  June  11,  1909, 
approving  the  tariffs  on  file,  said  objection  being 
made  upon  the  gi-ound  that  said  offer  was  immater- 
ial, irrelevant,  and  incompetent.  The  Court  also 
erred  in  ruling  and  holding  that  said  offer  was  in- 
material,  irrelevant  and  incompetent,  and  in  re- 
fusing to  permit  defendant  to  make  said  showing. 
(11)  The  Court  erred  in  sustaining  plaintiff's 
objection  to  the  certified  copy  of  the  order  made  and 
entered  by  the  Eailroad  Commission  of  the  State 
of  California  dated  June  11,  1909,  approving  the 
rates,  fares  and  charges  of  carriers  named  in  said 
order,  said  objection  being  made  upon  the  ground 
that  said  order  was  immaterial,  irrelevant  and  in- 
competent. The  Court  also  erred  in  excluding  said 
order  from  evidence  and  in  not  admitting  the  same 
in  evidence  and  in  ruling  that  the  same  was  incom- 
petent, irrelevant,  and  immaterial.  The  order  so 
excluded  from  evidence  was  and  is  in  words  and 
figures  following,  to  wit:     [285 — 64] 
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SPECIAL  MEETING 

Friday,  June  11th,  1909. 
OFFICE   OF   THE    BOARD    OF    RAILROAD 

COMMISSIONERS. 
Room  10 — Ferry  Building  San  Francisco,  Cal. 

June  lltli,  1909. 
Pursuant  to  a  resolution  adopted  by  this  Commis- 
sion,   June    1st,    1909,    the    Board   met    in    special 
session  at  10  o'clock  A.  M.  on  the  above. 

PRESENT : 
COMMISSIONERS— Irwin,   Loveland   and    Sum- 
merland  and  Secretary  Wagner. 
On  motion  of  Commissioner  Loveland,  dul}^  sec- 
onded by  Commissioner  Summerland,  the  following 
resolution  was  unanimously  adopted : 

WHEREAS,  pursuant  to  and  in  conformity  with 
a  resolution  of  this  Board  adopted  at  the  meeting  of 
March  30,  1909,  certain  carriers  to  wit : 
Northern  Electric  Railway  Company 
Ocean  Shore  Railway  Company 
Los  Angeles  &  Redondo  Railway  Company 
Nevada  &  California  Railway  Company 
Sunset  Western  Railway  Company 
Sunset  Railroad  Company 
Bay  Point  &  Clayton  Railroad  Company 
Tonopah  &  Tidewater  Railroad  Company 
California  Transportation  Company 
The  Pullman  Company 
California  Railway 
Los  Angeles  Pacific  Company 
Nevada-California-Oregon    &    Sierra    Valleys 
Railway  Co. 
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Pacific  Car  Service  Bureau 

Sierra  Railway  of  California 

South  San  Francisco  Belt  Railway  Company 

Colusa  &  Lake  Railroad  Company 

Areata  &  Mad  River  Railroad  Company 

Richmond  Belt  Railway  Company 

Sugar  Pine  Railway  Company 

Los  Angeles  &  San  Diego  Beach  Railway  Com- 
pany 

Nevada  County  Narrow  Gauge  Railroad  Com- 
pany 

Lake  Tahoe  Railway  &  Transportation  Com- 
pany 

San  Diego  Southern  Railway  Company 

Stone  Canon  Pacific  Railroad  Company 

Butte  County  Railroad  Company 

San  Diego,  Cuyama  ca  &  Eastern  Railway 
Company 

Oregon  &  Eureka  Railroad  Company 

Amador  Central  Railroad  Company 

San  Francisco,  Oakland  &  San  Jose  Consoli- 
dated Railroad  Company     [286 — 65] 

Iron  Mountain  Railway  Company 

McCloud  River  Railroad  Company 

Petaluma  &  Santa  Rosa  Transportation  Com- 
pany 

San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company 

Atchison,  Topeka  &  Santa  Fe  Railway  Company 

Diamond  &  Caldor  Railway  Company 

Southern  Pacific  Company 

Western  Pacific  Railway  Company 
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Wells  Fargo  &  Company  Express 
Trans-Continental  Scrip  Bureau 
have  each  filed  with  this  Commission  a  printed  copy 
open  to  public  inspection,  of  schedules,  showing  the 
rates,  fares  and  charges  of  said  carriers  respectively 
for  transportation  of  freight  and  passengers  within 
this  State,  between   different   points  on   their   own 
routes  and  between  points  on  their  own  routes  and 
the  routes   of  any   other   transportation    company, 
when  a  through  or  joint  rate  is  in  force,  and  also  a 
like  printed  copy  of  schedules  for  charges  for  ser- 
vices in  connection  with  the  receipt,  delivery,  trans- 
fer  in   transit,     ventilation,     refrigeration,     icing, 
storing  and  handling  of  property  by  said  carriers 
respectively. 

IT   IS     THEREFORE   RESOLVED,   that   the 
aforesaid  schedules  be  and  they  are  hereby  received 
and  filed  by  this  Commission  as  the  rates,  fares  and 
charges,  and  joint  rates,  fares  and  charges,  to  the 
extent  that  any  thereof  are  joint,  which  have  been 
made  and  filed  by  said  carriers  respectively,  pur- 
suant to  the  provisions  of  Section  18  of  the  Act  of 
the  Legislature  of   this  State  approved  March   20, 
1909 ;  and  that  the  said  rates,  fares  and  charges  shall 
be  published  by  said  carriers  respectively  as  required 
by  the  said  act,  and  shall  be  the  lawful  rates,  fares 
and  charges  of  said  carriers  respectively,  subject  to 
be  changed  as  in  said  section  provided,  or  by  this 
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Commission  pursuant  to  the  provisions  of  Section  19 
of  the  aforesaid  act. 
A  true  copy. 

[Seal]  H.  a.  MATHEWSON  (Signed.) 

Assistant  Secretary  Railroad  Commission  State  of 
California.     [287—66] 
(12)     The  Court  erred  in  sustaining  and  in  not 
overruling  plaintiff's  objection  to  the  offer  made  by 
the  defendant  to  show  by  the  witness  J.  K.  Butler, 
Assistant    General    Freight    Agent    of    defendant, 
Southern  Pacific  Company,  that  in  his  opinion  as  a 
freight  traffic  man  the  rates  charged  to  plaintiff's 
assignors  in  this  case  were  reasonable  in  and  of  them- 
selves   for    the    service    performed,    and    that    the 
through  rate  contended  for  in  this  action  was  a  rate 
less  than  a  reasonable  rate  in  and  of  itself,  for  the 
service  to  be  performed  under  the  through  rate  and 
was  compelled  by  actual  water  competition  between 
the  port  of  San  Francisco  and  the  ports  tributary  to 
Los  Angeles.     The  Court  also  erred  in  refusing  to 
permit  said  witness  to  testify  to  said  facts  and  in 
ruling  that  the  same  were  incompetent,  irrelevant 
and  immaterial. 

XVI. 
The  Court  erred  in  holding  and  deciding  that: 
' '  It  is  not  true  as  alleged  in  Paragraph  IV  of  de- 
fendant's  answer  that  in  each  or  any  instance  stated 
in  the  complaint  where  for  the  transportation  of 
property  defendant  charged  more  for  the  shorter 
distance  than  for  the  longer  distance,  in  the  same 
direction,  of  the  same  amount  and  class  of  property, 
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defendant  had  been  so  authorized  to  do  by  said  Rail- 
road Commission." 

XVII. 
The  Court  erred  in  holding  and  deciding  that: 
"It  is  not  true,  as  alleged  in  Paragraph  V  of  de- 
fendant's answer,  that  in  the  case  of  all  or  any  of  the 
shipments  described  in  the  complaint  as  having 
moved  or  having  been  delivered  after  October  10, 
1911,  the  Railroad  Commission  of  the  State  of  Cali- 
fornia had  prescribed,  by  order  or  otherwise,  that 
the  defendant  might  be  relieved  from  the  prohibi- 
tion of  the  Constitution  of  the  State  [288—67] 
of  California  against  charging  less  for  the  longer 
than  for  the  shorter  haul.  Nor  is  it  true,  that,  as  al- 
leged in  defendant's  seventh  further  and  separate  de- 
fense contained  in  its  answer,  that  as  to  each  and  all 
or  any  of  the  shipments  referred  to  in  plaintiff's  sepa- 
rately stated  causes  of  action,  which  moved  or  were 
delivered  after  October  10,  1911,  the  Railroad  Com- 
mission of  the  State  of  California,  pursuant  to 
Section  21,  Article  XII,  of  the  Constitution  of  the 
State  of  California,  as  amended  October  10,  1911,  or 
otherwise,  authorized  defendant,  after  investigation, 
or  at  all,  to  charge  more  for  the  shorter  distance  to 
the  point  between  San  Francisco  and  Los  Angeles 
to  which  such  shipment  was  transported,  than  for 
the  longer  distance  in  the  same  direction. ' ' 

XVIII. 

The  Court  erred  in  holding  and  deciding  that: 

"It  is  not  true,  as  alleged  in  paragraph  III  of 

defendant's  answer,  that  the  property  transported 

by  defendant,  as  alleged  in  the  several  separately 
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stated  causes  of  action,  was  not  property  of  the 
same  class  as  the  property  on  which  lower  through 
rates  from  Los  Angeles  to  San  Francisco  were  then 
being  charged  by  defendant,  but  to  the  contrary 
the  Court  finds  that  such  property  was,  in  each  in- 
stance, property  of  the  same  class  as  the  property 
on  which  lower  through  rates  were  so  charged." 

XIX. 
The  Court  rendered  judgment  against  the  defend- 
ant whereas  judgment  should  have  been  rendered 
in  favor  of  defendant  and  against  plaintiff. 

Wherefore  said  defendant.  Southern  Pacific,  Com- 
pany, plaintiff  [289-G8]  in  error,  prays  that  the 
judgment  of  said  District  Court  may  be  reversed 
and  that  said  defendant  may  have  judgment  against 
plamtiff  for  its  costs  and  disbursements  here  ex- 
pended. 

HENLEY  C.  BOOTH, 
GEO.  D.  SQUIRES, 
FRANK  B.  AUSTIN, 

Attorneys   for  Defendant,   Southern   Pacific   Com- 
pany and  Plaintiff  in  Error. 

[Endorsed] :  Filed  Jul.  29,  1915.  W.  B.  Maling, 
Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk,  [290— 
e9] 
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In  the  District  Court  of  the  United  Stutes  in  and  for 
the  Northern  District  of  California,  Second  Di- 
vision. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 
Corporation, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a    Corpora- 
tion, 

Defendant. 

Order  Allowing  Writ  of  Error  and  Fixing  Amount 

of  Bond. 

Tn  this  29th  day  of  July,  1915,  came  the  above- 
named  Southern  Pacific  Company,  a  corporation, 
defendant  herein,  by  Henley  C.  Booth,  George  D. 
Squires  and  Frank  B.  Austin,  its  attorneys,  and  filed 
herein  and  presented  to  this  Court,  its  petition  pray- 
ing for  the  allowance  of  a  writ  of  error  and  an  as- 
signment of  errors  intended  to  be  urged  by  it,  pray- 
ing also  that  a  transcript  of  the  record,  proceedings 
and  papers  upon  which  the  judgment  herein  was  ren- 
dered, duly  authenticated,  may  be  sent  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that  such  other  and  further  proceedings 
may  be  had  as  may  be  proper  in  the  premises : 

ON  CONSIDERATION  WHEREOF,  this  Court 
does  allow  the  writ  of  error,  upon  the  said  defend- 
ant giving  a  bond,  according  to  [291]  law,  in  the 
sum  of  five  thousand  dollars,  lawful  money  of  the 
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United  States,  which  said  bond  shall  operate  as  a 
supersedeas  bond. 

Dated  at  San  Francisco,  this  29th   day   of  July, 
1915. 

WM.  W.  MORROW, 
United  States  Circuit  Judge. 

[Endorsed]  :  Filed  Jul.  29,  1915.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [292] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  Second 
Division. 

No.  15,638. 

CALIFORNIA    ADJUSTMENT    COMPANY    (a 
Corporation), 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY  (a  Corpora- 
tion), 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  whereas,  lately  in  a  District  Court  of  the  United 
States,  in  and  for  the  Northern  District  of  Califor- 
nia, Second  Division,  in  a  suit  depending  in  said 
court  between  the  California  Adjustment  Company, 
a  corporation,  as  plaintiff,  and  Southern  Pacific 
Company,  a  corporation,  as  defendant,  a  judgment 
was  rendered  against  the  said  Southern  Pacific  Com- 
pany, a  corporation,  for  the  sum  of  Three  thousand 
nine    hundred    twenty-eight    and    1/100     Dollars 
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($3928.01),  together  with  costs  and  disbursements 
in  the  additional  sum  of  $38.70,  and  the  said  South- 
ern Pacific  Company,  a  corporation,  having  obtained 
a  writ  of  error  and  filed  a  copy  thereof  in  the  clerk's 
office  of  the  said  court,  to  reverse  the  judgment  in 
the  aforesaid  suit  and  a  citation  having  issued  di- 
rected to  said  California  Adjustment  Company,  a 
corporation,  citing  and  admonishing  it  to  be  and  ap- 
pear at  the  session  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  be  held  at  the 
City  of  San  Francisco,  State  of  California,  in  said 
court,  on  the  25th  day  of  August,  1915.     [293] 

NOW,  THEREFORE,  in  consideration  of  the 
premises  and  of  such  writ  of  error  the  United  States 
Fidelity  &  Guarant}^  Company,  a  corporation,  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Maryland  and  having  its  principal  place  of  business 
in  the  City  of  Baltimore,  in  said  State,  and  having  a 
paid-up  capital  and  surplus  of  Two  Million  Dollars 
($2,000,000),  duly  incorj^orated  under  the  laws  of 
said  State  of  Maryland  for  the  purpose  of  making 
and  guaranteeing  and  becoming  surety  upon  bonds 
or  undertakings  required  or  authorized  by  law,  and 
which  said  corporation  has  complied  with  all  the  re- 
quirements of  the  laws  of  the  State  of  California 
regulating  the  admission  and  right  of  said  corpora- 
tion to  transact  such  business  in  said  State,  is  held 
and  firmly  bound  unto  the  above-named  plaintiff, 
California  Adjustment  Company,  a  corporation,  in 
the  full  and  just  sum  of  Five  Thousand  Dollars 
($5000),  lawful  money  of  the  United  States,  to  be 
paid  to  said  plaintiff,  California  Adjustment  Com- 
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pany,  its  successors  or  assigns,  for  which  payment 
well  and  truly  to  be  made,  the  said  United  States 
Fidelity  &  Guaranty  Company,  a  corporation,  binds 
itself  by  these  presents. 

The  condition  of  the  above  obligation  is  such  that 
if  the  said  Southern  Pacific  Company,  a  corpora- 
tion, the  defendant  in  said  action,  and  plaintiff  in 
error  aforesaid,  shall  prosecute  said  writ  of  error  to 
effect  and  answer  all  damages  and  costs  that  may  be 
awarded  against  it  if  it  fails  to  make  its  said  plea 
good,  then  the  above  obligation  to  be  void ;  otherwise 
to  remain  in  full  force  and  virtue. 

IN  WITNESS  WHEREOF,  the  said  United 
States  Fidelity  &  Guaranty  Company,  a  corporation, 
has  caused  this  obligation  to  be  signed  by  its  duly 
authorized  attorney  in  fact  and  its  corporate  [294] 
seal  to  be  hereunto  affixed  at  San  Fl*ancisco,  Cali- 
fornia, this  30th  day  of  July,  1915. 

UNITED      STATES      FIDELITY      & 
GUARANTY  COMPANY, 

[Seal]  By  H.  V.  D.  JOHNS, 

Attorney  in  Fact. 
By  BRADLEY  CARR, 

Attorney  in  Fact. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

On  this  30th  day  of  July,  in  the  year  one  thou- 
sand nine  hundred  and  15,  before  me,  M.  J.  Cleve- 
land, a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  personally  appeared  H. 
V.  D.  Johns  and  Bradley  Carr,  known  to  me  to  be 
the   persons    whose    names    are    subscribed  to  the 
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within  instrument  as  the  attorneys  in  fact  of  the 
United  States  Fidelity  and  Guaranty  Company,  and 
acknowledged  to  me  that  they  subscribed  the  name 
of  the  United  States  Fidelity  and  Guaranty  Com- 
pany thereto  as  principal,  and  their  own  names  as 
attorneys  in  fact. 

[Seal]  M.  J.  CLEVELAND, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

The  above  and  foregoing  bond  upon  writ  of  error 
is  hereby  approved,  and  execution  stayed  pending 
the  determination  of  said  writ. 

Dated  July  30th,  1915. 

WM.  W.  MORROW, 

Judge. 

[Endorsed] :  Filed  Jul.  30,  1915.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [295] 


[Certificate    of   Clerk  of  U.  S.  District   Court   to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States,  in 
and  for  the  Northern  District  of  California, 
Second  Division. 

No.  15,638. 
CALIFORNIA    ADJUSTMENT     COMPANY,     a 
Corporation, 

Plaintiff, 
vs. 

SOUTHERN   PACIFIC    COMPANY,    a    Corpora- 
tion, 

Defendant. 
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I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  the  foregoing  two  hun- 
dred ninety-five  (295)  pages,  numbered  from  1  to 
295,  inclusive,  to  be  a  full,  true  and  correct  copy 
of  the  record  and  proceedings  in  the  above-entitled 
cause,  as  the  same  remains  of  record  and  on  file 
in  the  office  of  the  clerk  of  said  court,  and  that  the 
same  constitute  the  return  to  the  annexed  writ  of 
error. 

I  further  certify  that  the  cost  of  the  foregoing 
return  to  writ  of  error  is  $281.30;  that  said  amount 
was  paid  by  the  Southern  Pacific  Company,  and 
that  the  original  writ  of  error  and  citation  issued 
in  said  cause  are  hereto  annexed. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  District 
Court,  this  30th  day  of  August,  A.  D.  1915. 

[Seal]  WALTER  B.  MALING. 

Clerk  U.  S.  District    Court,  Northern   District    of 
California. 

[Ten  Cent  Internal  Revenue  Stamp.  Canceled 
Aug.  30,  1915.    W.  B.  M.]     [296] 
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In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Circuit. 

United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

Writ  of  Error. 

The   President   of   the    United  States  of  America: 
To    the   Honorable    the   Judge  of  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  California,  Second  Division,  Greet- 
ing: 
Because,  in  the  record  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea,  which 
is  in  the  said   District    Court,    before    you,  at  the 
March,  1915,  term  thereof,  wherein  Southern  Pa- 
cific Company,  a  corporation,  is  plaintiff  in  error, 
and    California    Adjustment  Company,  a  corpora- 
tion, is  defendant  in  error,  and  wherein  said  Cali- 
fornia   Adjustment    Company,  a  corporation,    was 
plaintiff  and  said  Southern  Pacific  Company,  a  cor- 
poration, was  defendant,  a  manifest  error  has  hap- 
pened, to  the  great  damage  of  the  said  Southern  Pa- 
cific Company,  a  corporation,  the  plaintiff  in  error, 
as  by  its  complaint  appears : 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  jus- 
tice done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that 
then,  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning     [297]     the  same,  to  the  United 
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States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, together  with  this  writ,  so  that  you  have  the 
same  at  the  City  of  San  Francisco,  in  the  State  of 
California,  where  said  court  is  sitting,  on  the  25th 
day  of  August,  1915,  and  within  thirty  days  from 
the  date  hereof,  in  the  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that    the    record 
and  proceedings  aforesaid  being  inspected,  the  said 
United  States  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein    to    correct  that  error, 
what  of  right,  and  according  to  the  laws  and  cus- 
toms of  the  United  States,  should  be  done. 
Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States  Circuit 
Depicik.    J^dgc,  ^inth  Circuit,  ^"^orthorn  District  of 
California,  the  30th  day  of  July,  A.  D.  1915. 
[Seal]  WALTER  B.  MALING, 

Clerk  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Second 
Division. 

By  J.  A.  SCHAERTZER, 

Deputy  Clerk. 
Allowed  by 

WM.  W.  MORROW, 
United  States  Circuit  Judge.     [298] 
Due  service  and  receipt  of  a  copy  of  the  within 
Writ  of  Error  is  hereby  admitted  this  30th  day  of 
July,  1915. 

HOEFLER,    COOK,    HARWOOD    & 
MORRIS,  and 

ALFRED  J.  HARWOOD, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 
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[Endorsed]:  No.  15,638.  United  States  Circuit 
Court  of  Appeals,  Ninth  Judicial  Circuit.  South- 
ern Pacific  Company,  Plaintiff  in  Error,  vs.  Cali- 
fornia Adjustment  Co.,  Defendant  in  Error.  Writ 
of  Error.  Filed  Jul.  30, 1915.  W.  B.  Maling,  Clerk. 
By  J.  A.  Schaertzer,  Deputy  Clerk. 

The  answer  of  the  Judges  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California. 

The  record  and  all  proceedings  of  the  plaint 
whereof  mention  is  within  made,  with  all  things 
touching  the  same,  we  certify  under  the  seal  of  our 
sai'd  court,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  within  mentioned  at 
the  day  and  place  within  contained,  in  a  certain 
schedule  to  this  writ  annexed  as  wilthin  we  are  com- 
manded.    By  the  Court. 

[Seal]  WALTER  B.  MALING, 

Clerk.     [299] 


Citation  on  Writ  of  Error. 

United  States  of  America, 
Northern  District  of  California, — ss. 
The  President  of  the  United  States,  to  California 
Adjustment  Company,  a  corporation.  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, on  the  25th  day  of  August,  1915,  being  within 
thirty  (30)  days  from  the  date  hereof,  pursuant  to 
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a  Writ  of  Error  filed  in  the  clerk's  office  of  the  Dis- 
trict Oourt  of  the  United  States  for  the  Northern 
District  of  California,  Second  Division,  wherein 
Southern  Pacific  Company,  a  corporation,  is  plain- 
tiff in  error,  and  you  are  defendant  in  error,  to  show 
cause,  if  any  there  be,  wdiy  the  judgment  rendered 
against  the  said  Southern  Pacific  Company,  a  cor- 
poration, plaintiff  in  error,  as  in  the  said  Writ  of 
Error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Witness  the  Honorable  WILLIAM  W.  MORROW, 
United  States  Circuit  Judge  for  the  Ninth  Circuit, 
Northern  District  of  California,  this  30th  day  of 
July,  A.  D.  1915. 

WM.  W.  MORROW, 
United  States  Circuit  Judge.     [300]: 
Due  service  and  excerpt  of  a  copy  of  the  within 
Citation  on  Writ  of  Error  is  hereby  admitted  this 
30th  day  of  July,  1915 

HOEFLER,    COOK,    HARWOOD    & 
MORRIS,  and 

ALFRED  J.  HARWOOD, 
Attorneys  for  Plaintiff  and  Defendant  in  Error. 

[Endorsed] :  No.  15,638.  United  States  Circuit 
Court  of  Appeals,  Ninth  Judicial  Circuit.  South- 
ern Pacific  Company,  Plaintiff  in  Error,  vs.  Cali- 
fornia Adjustment  Co.,  Defendant  in  Error.  Cita- 
tion on  Writ  of  Error.  Filed  Jul.  30,  1915.  W.  B. 
Maling,  Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk. 
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[Endorsed]:  No.  2643.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Southern 
Pacific  Company,  a  Corporation,  Plaintiff  in  Error, 
vs.  California  Adjustment  Company,  a  Corporation, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court 
of  the  Northern  District  of  California,  Second 
Division. 

Filed  August  30,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


United   States   Circuit   Court  of  Appeals   for   the 
Ninth  Circuit. 

SOUTHERN   PACIFIC    COMPANY,    a    Corpora- 
tion, 

Plaintiff  in  Error, 

vs. 

CALIFORNIA    ADJUSTMENT    COMPANY,    a 

Corporation, 

Defendant  in  Error. 

Order  Extending  Time  to  [September  2,  1915]  to 
File  Record  on  Writ  of  Error  and  to  Docket 
the  Cause. 

Good  cause  appearing  therefor,  it  i*s  hereby  or- 
dered that  the  plaintiff  in  error  may  have  to  and 
including  September  2,  1915,  in  which  to  file  its  rec- 
ord on  writ  of  error  and  to  docket  the  cause  in  the 
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United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated  August  24,  1915. 

WM.  W.  MORROW, 

Circuit  Judge. 

[Endorsed]:   No.   2643.     United   States   Circuit 
Court   of  Appeals   for   the  Ninth   Circuit.    Order 

Under  Rule   16  Enlarging  Time  to  to   File 

Record  Thereof  and  to  Docket  Case.  Filed  Aug. 
25,  1915..  F.  D.  Monckton,  Clerk.  Refiled  Aug. 
30,  1915.     F.  D.  Monckton,  Clerk.  , 


